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Ar the request of several subscribers we publish in this 
number the important case of Dutcher v. Brooklyn Life Ins. 
Co., with a useful note by our insurance editor, Judge Pierce, 
of Tennessee. 





SupREME COURT OF THE UNITED Strates.—The impor- 
tant bill ‘‘ to facilitate the disposition of causes in the Su- 
preme Court of the United States,’’ which we published in our 
issue of February 12 (ante, p. to1), has been signed by the 
President, and will take effect on the first of May. 





Sratus OF SOUTHERN COURTS DURING THE War.-—In Parks 
v. Coffey the Supreme Court of Alabama have recently made 
an important decision relative to the status of the courts of 
that state during the war. The court goes so far as to hold 
that those courts were a part of the rightful government of 
the state. ‘‘One consequence of this holding is,’’ said Man- 
ning, J., who delivered the opinion, ‘‘ that no act of the leg- 
islature, or ordinance of a convention, is necessary to give 
validity to the judgments, decrees and proceedings of those 
courts. Another consequence is that the records and papers 
of those courts during the war, are to be preserved with the 
same care, and certified in the same manner, as those of 
courts held since ; and like punishments are to be inflicted 
for the destruction, mutilation, abstraction or falsification of 
the records and papers of the one, as of the other.’’ 





. 


The New Orleans Gas Case. 

The Supreme Court of Louisiana recently decided an im- 
portant and interesting case between the two gas companies 
of that city. In 1835 the legislature of Louisiana granted to 
the New Orleans Gas Light Company the perpetual exclusive 
privilege of making and vending gas, without restriction as 
to quality or price of gas, in the city of New Orleans. By 
acts passed in 1845 and 1854, which the company accepted, 
it was provided that the corporate existence of the company 
should expire on the 1st of April, 1875. In 1860 the legis- 
lature attempted, by an act purporting by its title to extend 
the area of gas lighting, to extend the charter of the company 
for twenty years from April 1, 1875. In 1870 and 1873 the 
legislature granted to the Crescent City Gas Company the 
exclusive privilege, at a fixed price, for fifty years from April 
1, 1875. The title of these acts were, to “‘ incorporate the 
Crescent City Company.’’ The new company filed a bill in 
chancery against the old company, claiming to own the mon- 
opoly for the term of fifty years from 1875, stating that the 
old company claimed the right to light the city for twenty 
years from April next; and although this claim was only to 
the right in common, yet it conflicted with the exclusive 
privilege vested in plaintiff, and praying the court to enjoin 
defendant from setting up the claim, or exercising the right 
after April, 1875. The court held, that under an act to ‘‘in- 
corporate ’’ the plaintiff, the legislature might properly grant 
any power usually or lawfully vested in such a corporation, 
and that the exclusive privilege had been often given to com- 
panies under such titles; also that the power to grant monop 








olies, however odious, existed, unless expressly prohibited by 
the constitution, that neither the reservation in the state con- 
stitution of civil rights of citizens, nor the 14th amendment 
to the constitution of the United States forbade the grant of 
the monopoly if the legislature saw fit to grant it; that the 
extension of the defendant’s charter in the body of the act of 
1860, under a title to extend the area of gas lighting, was a 
violation of the provision of the state constitution that the 
title of an act should express its object ; and therefore that 
the plaintiff’s charter gave it the monopoly in the city of 
New Orleans for fifty years from 1875; that the defendant’s 
charter expired and it ceased to have any right to make and 
sell gas after April next, and its assertion of the claim to the 
right to do so was an injury to plaintiff’s right, and therefore 
the injunction should issue. Mr. Justice Wyley delivered the 
opinion of the court, and although it is a mere reiteration of 
doctrines which the same court had, in a number of cases 
(cited in the opinion), many years previously declared, yet 
the case is clearly put, and the opinion adds to the high rep- 
utation of the judge. 

The case involved nearly two millions of dollars, and was 
argued most elaborately by Mr. Gibson of St. Louis, and 
Messrs. Randolph, Singleton & Brown, Howe, Kennard & 
Prentiss, Hays & New, and Judge Dibble of New Orleans for 
plaintiff ; and by Messrs. Semmes & Mott, Randall, and Wil- 
liam Hunt, and Judge John A. Campbell of New Orleans, 
for defendant. 





Publication of the Ancient Common Law Records. 


Mr. Pym Yeatman, who is the author of a book on early 
English history, has contributed an article to the February 
number of the Law Magazine and Review, on ‘‘ Our Common 
Law Records.’’ Much difficulty, it seems, arises in fixing the 
date of manyof these records, and of ascertaining when and 
upon what principle of arrangement they were grouped and 
tied together in the state in which they are now found. It 
seems, however, that they date back to a very early period ; 
certainly, to the commencement of the reign of Richard the 
First. They are thus older than the corresponding records 
of tue French, who begin their series about the year 1254, 
and much older than those of the Germans, who begin theirs 
several centuries later. An idea of the bulk of these records 
may be gained when it is stated that from the beginning down 
to the end of the reign of James the First, there are over a 
million and a quarter sheets of parchment (an awful slaught- 
ering of the sheep), most of them written on both sides, and 
which contain, in the aggregate, a record of some sixty or 
seventy millions of cases. 

Our limited learning does not enable us to state in what 
language these records are written ; but we can safely affirm 
that it is neither English, Saxon, French nor Latin, as the 
following quotations will testify: ‘‘ dor Robert de Nortorp 
appellus Hug de Verli et Ric Et Phillip fil q, &c., cam assult- 
tavert et combusset es rob.’’ ‘Dorset Gauf de Mandeville pon 
locuguo Andr fil Wm. vsus Henri de Tilly de pl ter ad luc ed 
pd auderind jud.”’ 
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Mr. Yeatman thinks ‘‘it would be a grand thing if the 
rolls for the reigns of the Plantagenets were at any rate in- 
dexed, and most of them printed verbatim.’’ ‘‘ At any 
rate,’’ he urges, ‘‘ the whole of the Queen’s Bench (sic) re- 
cords for the reigns of Richard and John ought to be printed 
in full.’’ And then, like every other literary visionary, he 
urges that the publication of these records could be made to 
repay the expense thus incurred, notwithstanding the fact 
that those of the reigns of Richard and John would make 
three volumes, and those of the Plantagenets twenty-five 
volumes, and that they ‘‘ must be good stout volumes, of 
course, full of matter, and not made up for sale.’’ ‘‘ Poor 
John Bull,’’ he naively adds, ‘‘ would only be required to lay 
out the money in the first instance ; it would soon flow back 
into his coffers, and his sons would more than repay it by the 
knowledge they would thus obtain of their country’s great- 
ness and their own inheritance.’’ Concerning the precise 
nature of this knowledge Mr. Yeatman does not enlighten us; 
but from the following quotation we may infer that it is ge- 
nealogical, philological and topographical: ‘‘In this col- 
lection how many unknown surnames would appear, and how 
many names of places, more diamonds and rubies for phil- 
ologists and topographers than even the credulous share- 
holders of the Pyramid Range Company hoped to obtain.”’ 
As Mr. Yeatman does not show that the publication of these 
ancient records would be of any advantage in a /ega/ point of 
view, we may dismiss the subject as one which concerns an- 
tiquaries and philologists rather than the lawyers of a busy 
and practical age. 





The Topeka and Iola Tax Cases. 


It is with unfeigned satisfaction that we lay before our 
readers the opinion of the Supreme Court of the United States, 
delivered by Mr. Justice Miller, in these already celebrated 
cases. It will be seen that it proceeds without equivocation 
or prevarication, and boldly meets the question upon the 
high and broad ground on which every one would wish to 
see it discussed. It has been a favorite doctrine of a cer- 
tain school of American jurists that our legislatures re- 
main, like the legislature of Great Britain, omnipotent, ex- 
cept where their powers have been expressly restricted by 
written constitutions ; and that the courts are without power 
to declare an act of the legislature void, unless it can be 
clearly shown to be in conflict with some provision of the or- 
ganic law. This doctrine finds no countenance in the case 
we elsewhere print. Neither the constitution of Kansas nor 
that of the United States is appealed to as being contravened 
by the legislation of Kansas which authorizes the issue of the 
bonds in question ; but the court in effect hold that behind 
our written constitutions there are uawritten constitutions, 
which impose implied restrictions upon our governments, and 
place certain rights beyond the interference of the state. The 
following words of Mr. Justice Miller, expressive of this doc- 
trine, are perhaps the most important that have been uttered 
from that bench in many years: 

It must be conceded that there are such rights in every free government be- 
yond the control of the state. A government which recognized no such 
rights, which held the lives, the liberty, and the property of its citizens sub- 


ject at all times to the absolute disposition and unlimited control of even the 
most democratic depository of power, is after all but a despotism. It is true 





is none the less a despotism. It may well be doubted if a man is to hold al] 
that he is accustomed to call his own, all in which he has placed his happiness, 
and thesecurity of which is essential to that happiness, under the unlimited 
dominion of others, whether it is not wiser that this power should be exercised 
by one man than by many. The theory of our governments, state and 
national, is opposed to the deposit of unlimited power anywhere. The execu. 
tive, the legislative, and the judicial branches of these governments are all of 
limited and defined powers. Thereare limitations on such power which grow 
out of the essential nature of all free governments—implied reservations of 
individual rights, without which the social compact could not exist, and 
which are respected by all governments entitled to the name. No court, for 
instance, wo'ild hesitate to declare void a statute which enacted that A. and 
B., who were husband and wife to each other, should beso no longer, but that 
A. should thereafter be the husband of C., and B. the wife of D.; or which 
should enact that the homestead now owned by A. should no longer be his, 
but should henceforth be the property of B. 

The court hold that the power to tax is subject to these 
limitations, no less than other powers of the government, and 
that ‘‘there can be no lawful tax which is not laid for a pudiic 
purpose.’’ And while they hold that the courts can only be 
justified in interposing ‘‘ when a violation of this principle is 
clear, and the reasons for interposing cogent,’’ yet they find 
no difficulty in holding that an act of a state legislature lay- 
ing a tax for the purpose of paying the interest on bonds 
donated to a private manufacturing corporation, such as a 
corporation for constructing iron bridges of a certain pattern, 


is void. 


Mr. Justice Clifford alone dissents, and seems to entertain 
a view of the relation of the judicial to the legislative branch 
of our governments, similar to that of Mr. Jefferson. He 
seems to think that more is to be apprehended from the un- 
warrantable assumption of power by the judiciary, than from 
the acts of corrupt and extravagant legislative bodies. On 
theoretical grounds alone, it cannot be denied that cogent 
arguments can be adduced in support of this view ; but for- 
tunately our enquiries on the subject have been enlightened 
by a century of experience. And in the light of that experi- 
ence, who would not rather trust questions of private right to 
a judicial body whase integrity commands the respect of the 
people, than to legislatures whose notorious ignorance and 
corruption deserve their distrust and contempt? The ex- 
perience of the last quarter of a century has demonstrated 
the utter inability of our legislatures, state and national, to 
withstand the corrupting influences of moneyed combinations. 
The shameless treachery and barefaced impudence with which 
members of legislatures betray and sell out the interests of their 
constituents, makes one almost wish that when our fathers, in 
framing our national constitution, defined the crime of treason, 
they had extended it so as to embrace the corrupt betrayal of 
trust by those in whom the people have confided the business 
of making and interpreting the laws. We ought to havea 
traitors’ leap—a Tarpeian rock—-which should cure the greed 
of such faithless servants. The act by which the legislature 
of Missouri authorized the levying of a tax upon the rural in- 
habitants of St. Louis county to pay for the establishment of 
a park for the benefit of St. Louis city, is but a single instance 
of what we have in mind, and illustrates the shameless effront- 
ery with which a legislative body could seek to disguise public 
robbery under the specious cloak’ of a public benefit. 
The whole tendency of American constitutional reform 
seems to be setting in the direction of further restricting the 
power of legislatures. If it were possible to introduce into 
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betrayed their trust and sold out the rights of the people, 
their acts shall not be irrevocable, it would be a great gain to 
the cause of popular right. In the decision which we else- 
where print, we believe the judges of the Supreme Court of 
the United States have done a great act, and one for which 
they deserve thethanks of the American people. Now if they 
could rise to the height of undoing the greatest mistake of their 
predecessors—if they could wipe out the deep and enduring 
mischief of the Dartmouth College case, they would treble 
that debt of gratitude. 








Jurisdiction of the Supreme Court of the United 
States over the State Courts. 


THOMAS MURDOCK v. THE MAYOR AND ALDERMEN 
OF MEMPHIS £7 AL. 


Supreme Court of the United States. No. 4, October Term, 1874. 


[Concluded from our last.] 


The omitted clause of the act of 1789, declared that no other error 
should be regarded as a ground of reversal, than such as appears on 
the face of the record and immediately respects the before-men- 
tioned questions. 

It is probable that in determining whether one of those questions 
was actually raised and decided in the state court, this court has 
been inclined to restrict its enquiries too much by this express limi- 
tation of the enquiry ‘to the face of the record.”’ Williams v. 
Norris, 12 Wheaton, 117; Rector v. Ashly, 6 Wall. 142. What 
was the record of a case was pretty well understood as a common- 
law phrase at the time that statute was enacted. But the statutes of 
the states and new modes of proceedings in those courts have 
changed and confused the matter very much since that time. 

It is in reference to one of the necessities thus brought about that 
this court long since determined to consider as part of the record 
the opinions delivered in such cases by the Supreme Court of 
Louisiana. Grand Gulf R. R. Co. v. Marshall, 12 How. 165 ; Con- 
sire v. Bland’s Ex. 10 How. 202. And though we have repeatedly 
decided that the opinions of other state courts cannot be looked 
into to ascertain what was decided, we see no reason why, since 
this restriction is removed, we should not so far examine those 
opinions, when properly authenticated, as may be useful in determ- 
ining that question. We have been inthe habit of receiving the cer- 
tificate of the court, signed by its chief justice or presiding officer 
on that point, though not as conclusive, and these opinions are 
quite as satisfactory, and may more properly be treated as part of 
the record than such certificates. 

But after all, the record of the case, its pleadings, bills of excep- 
tions, judgment, evidence, in short, its record, whether it be a case 
in law or equity, must be the chief foundation of the enquiry ; and 
while we are not prepared to fix any absolute limit to the sources 
of the enquiry under the new act, we feel quite sure it was not 
intended to open the scope of it to any loose range of investigation. 

It is proper, in this first attempt to construe this important statute 
as amended, to say a few words on another point. What shall be 
done by the court when the question has been found to exist in the 
record and to have been decided against the plaintiff in error, and 
rightfully decided, we have already seen, and it presents no diffi- 
culties. 

But when it appears that the federal question was decided erro- 
neously against the plaintiffin error, we must then reverse the case 
undoubtedly, if there are no other issues decided in it than that. 
It often has occurred, however, and will occur again, that there 
are other points in the case than those of federal cognizance, on 
which the judgment of the court below may stand ; those points be- 
ing of themselves sufficient to control the case. 





Or it may be, that there are other issues in the case, but they are 
not of such controlling influence on the whole case that they are 
alone sufficient to support the judgment. 

It may also be found, that notwithstanding there are many other 
questions in the record of the case, the issue raised by the federal 
question is such that its decision must dispose of the whole case. 

In thetwo latter instances there can be no doubt that the judg- 
ment of the state court must be reversed, and under the new act 
this court can either render the final judgment or decree here, or 
remand the case to the state court for that purpose. 


But in the other cases supposed, why should a judgment be re- 
versed for an ertor in deciding the federal question, if the same 
judgment must be rendered on the other points in the case? And 
why should this court reverse a judgment which is right on the 
whole record presented to us; or where the same judgment will 
be rendered by the court below, after they have corrected the error 
in the federal question ? 

We have already laid down the rule that we are not authorized 
to examine these other questions for the purpose of deciding 
whether the state court ruled correctly on them or not. We are of 
opinion that on these subjects not embraced in the class of ques- 
tions stated in the statute, we must receive the decision of the state 
courts as conclusive. 


But when we find that the state court has decided the federal 
question erroneously, then to prevent a useless and profitless rever- 
sal, which can do the plaintiff in error no good, and can only embar- 
rass and delay the defendant, we must so far look into the remain- 
der of the record as to see whether the decision of the federal ques- 
tion alone is sufficient to dispose of the case, or to require its rever- 
sal; or on the other hand, whether there exist other matters in the 
record actually decided by the state court which are sufficient to 
maintain the judgment of that court, notwithstanding the error in 
deciding the federal question. In the latter case the court would 
not be justified in reversing the judgment of the state court. 

But this examination into the points in the record other than the 
federal question, is not for the purpose of determining whether 
they were correctly or erroneously decided, but to ascertain if any 
such have been decided, and their sufficiency to maintain the final 
judgment, as decided by the state court. 

Beyond this we are not at liberty to go, and we can only go this 
far to prevent the injustice of reversing a judgment which must 
in the end be reaffirmed, even in this court, if brought here again 
from the state court after it has corrected its error in the matter of 
federal law. 

Finally, we hold the following propositions on this subject as 
flowing from the statute as it now stands: 

1. That it is essential to the jurisdiction of this court over the 
judgment ofa state court, that it shall appear that one of the ques- 
tions mentioned in the act must have been raised, and presented 
to the state court. 

2. That it must have been decided by the state court, or that its 
decision was necessary to the judgment or decree, rendered in 
the case. 

3. That the decision must have been against the right claimed 
or asserted by plaintiff in error under the constitution, treaties, 
laws, or authority of the’ United States. 

4. These things appearing, this court has jurisdiction and must ex- 
amine the judgment so far as to enable it to decide whether this 
claim of right was correctly adjudicated by the state court. 

5. If it finds that it was rightly decided, the judgment must be 
affirmed 

6. If it was erroneously decided against plaintiff in error, then 
this court must further enquire, whether there is any other matter 
or issue adjudged by the state court, which is sufficiently broad to 
maintain the judgment of that court, notwithstanding the error in 
deciding the issue raised by the federal question. If this is found 
to be the case, the judgment must be affirmed without enquiring 
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into the soundness of the decision on such other matter or issue. 

7. But if it be found that the issue raised by the question of fed- 
eral law, is of such controlling character that its correct decision 
is necessary to any final judgment in the case, or that there has 
been no decision by the state court of any other matter or issue 
which is sufficient to maintain the judgment of that court without 
regard to the federal question, then this court will reverse the 
judgment of the state court, and will either render such judgment 
here as the state court should have rendered, or remand the case 
to that court as the circumstances of the case may require. 


Applying the principles here laid down to the case of Murdock 
and Others v. The City of Memphis, we are of opinion that this 
court has jurisdiction, and that the judgment of the Supreme 
Court of Tennessee must be affirmed. 

The suit was a bill in chancery brought by Murdock and others 
against the city of Memphis, to have a decree establishing their 
right in certain real estate near that city. The United States hav- 
ing determined to build a navy yard at Memphis, about the year 
1844, or previous thereto, the city of Memphis, on the 14th day of 
September of that year, conveyed to the United States the land in 
controversy, by an ordinary deed of general warranty, expressing 
on its face the consideration of twenty thousand dollars paid, and 
designating no purpose for which the land was conveyed. After 
retaining possession of the land for about ten years without build- 
ing a navy yard, the United States abandoned that purpose, and 
by an act approved August 5, 1854, ceded the property to the city 
of Memphis, by its corporate name, for the use and benefit of said 
city. 

The plaintiffs in error, by their bill, allege that the title was orig- 
inally conveyed to the city of Memphis, in trust, for certain pur- 
poses, including that of having a navy-yard built on it by the 
United States ; that when the title reverted to the city by reason 
of the abandonment of the place as a navy-yard by the United 
States, and the act of Congress aforesaid, the city received the 
title in trust for the original grantors, who are the plaintiffs, or who 
are represented by plaintiffs. A demurrer to the bill was filed. 
Also an answer denying the trust and pleading the statute of lim- 
itations. On the hearing, the bill was dismissed, and this decree 
was affirmed by the supreme court of the state. Plaintiffs, in their 
bill, and throughout the case, insisted that the effect of the act of 
1854 was to vest the title in the mayor and aldermen of the city 
in trust for the plaintiffs. . 


It may be very true that it is not easy to see any thing in the 
deed by which the United States received the title from the city, 
or the act by which they ceded it back, which raises such a trust, 
but the plaintiffs claimed a right under this act of the United 
States, which was decided against them by the Supreme Court of 
Tennessee, and this claim gives jurisdiction of that question to 
this court. 


But we need not consume many words to prove that neither by 
the deed of the mayor and aldermen of the city to the United 
States, which is an ordinary deed of bargain and sale for a valu- 
able consideration, nor from any thing found in the act of 1854 
(10 U. S. Statutes, 586), is there any such trust to be inferred. The 
act, so far fr6m recognizing or implying any such trust, cedes the 
property to the mayor and aldermen /for*the use of the city. We 
are, therefore, of opinion that this, the only federal question in the 
case, was rightly decided by the Supreme Court of Tennessee. 

But conceding this to be true, the plaintiffs in error have argued 
that the court having jurisdiction of the case must now examine it 
upon all the questions which affect its merits; and they insist that 
the conveyance by which the city of Memphis received the title 
previous to the deed from the city to the government, and the cir- 
cumstances attending the making of the former deed, are such 
that when the title reverted to the city, a trust was raised for the 
benefit of plaintiffs. 


need discuss this matter no further. The claim of right, here set 
up, is one to be determined by the general principles of equity 
jurisprudence, and is unaffected by any thing found in the consti- 
tution, laws or treaties of the United States. Whether decided 
well or otherwise by the state court, we have no authority to en- 
quire. According to the principles we have laid down as applic- 
able to this class of cases, the judgment of the Supreme Court of 
Tennessee must be affirmed. 


The chief justice not being a member of the court when the case 
was argued, takes no part in its decision. 


Mr. Justice CLIFFORD dissenting. 


I dissent from so much of the opinion of the court as denies the 
jurisdiction of this court to determine the whole case, where it ap- 
pears that the record presents a federal question and that the fed- 
eral question was erroneously decided to the prejudice of the 
plaintiff in error; as in that state of the record, it is, in my judg- 
ment, the duty of this court, under the recent act of Congress, to 
decide the whole merits of the controversy, and to affirm or 
reverse the judgment ot the state court. Tested by the new law, 
it would seem that it must be so, as this court cannot in that state 
of the record dismiss the writ of error, nor can the court reverse 
the judgment without deciding every question which the record 
presents. 


Where the federal question is rightly decided, the judgment of 
the state court may be affirmed, upon the ground that the jurisdic- 
tion does not attach to the other questions involved in the merits 
of the controversy ; but where the federal question is erroneously 
decided, the whole merits must be decided by this court, else the 
new law, which it is admitted repeals the 25th section of the judi- 
ciary act, is without meaning, operation, or effect, except to re- 
peal the prior law. 


Sufficient proof of the fact that the new law was not intended 
to be without meaning and effective operation, is found in the fact 
that the provision in the old law which restricts the right of the 
plaintiff in error, or appellant, to assign for error any matter ex- 
cept such as respects one of the federal questions enumerated in 
the 25th section of the judiciary act, is wholly omitted in the new 
law. 

Mr. Justice Swayne concurs in this dissent. 


Mr. Justice BRADLEY, dissenting. 


I feel obliged to dissent from the conclusion to which a majority 
of the court has come on the public question in this cause, but 
shall content myself with stating briefly the grounds of that 
dissent, without entering into any prolonged argument on the 
subject. 

Meantime, however, it is proper to say that I deem it very doubt- 
ful whether the court has any jurisdiction at all over this particular 
case. The complainants claim the property in question under the 
terms, and what they regard as the true construction, of the trust 
deed of July, 1844, whereby the property was conveyed to the city 
of Memphis “for the location of a naval depot ;”’ and to Wheat- 
ley, trustee for the grantors, ‘‘in case the same shall not be ap- 
propriated by the United States for that purpose.” This deed was 
acknowledged on the 19th of September, 1844, and (probably at 
the same time) a deed dated 14th of September, 1844, was exe- 
cuted by the city to the United States, conveying the land in fee 
without any conditions or uses expressed. Operations for erecting 
and establishing a navy-yard on the premises were commenced 
and were continued for several years, but were finally abandoned, 
and on the sth of August, 1854, Congress, by an act, ceded. the 
property to the city of Memphis for the use and benefit of the 
city. The defendants, the city of Memphis, claim both legal and 
beneficial title to the property under this act of Congress, and the 





After what has been said in the previous part of this opinion, we 


Supreme Court of Tennessee sustained the claim—or, at least, did 
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not sustain the adverse claim of the complainants. The claim of 
the complainants was not based on this act of Congress, but on the 
original deed of 1844, which limited the estate in the lands to their 
trustee ‘‘ in case the same shall not be appropriated by the United 
States for that purpose,” i. e., the purpose of a navy-yard. They 
claim that by the true construction of this clause a right to the 
land accrued to them, as well by an adandonment of the project 
of a navy-yard as by its never being adopted. The conduct of 
the government in relation to the land, it is true, is claimed by 
them to be such as calls into operative effect the clause of the 
deed on which they rely. They construe that conduct as an 
abandonment of the enterprise. The act of cession by Congress 
to the city of Memphis is only one fact in a long chain of cir- 
cumstances which they educe to show such abandonment. 


It seems to me, therefore, that their claim is based entirely on 
the deed of 1844; and ‘that the subsequent action of the govern- 
ment, so far as it has any effect in the case, is merely matter of 
evidence on the question of fact of abandonment; and that the 
failure of the government, from the beginning, to take any steps 
for establishing a navy-yard on the land, would have been no more 
amere fact iw pais to be proved in order to support the claim of 
the complainants, than were all the acts of the government which 
did, in fact, take place. Proving that the government did not ap- 
propriate the land for a navy-yard is a very different thing from 
setting up a claim to the land under an act of Congress. 

I think, therefore, that in this case there was no title or right 
claimed by the appellants under any statute of, or authority exer- 
cised under, the United States; and consequently that there was 
no decision against any such title; and, therefore, that this court 
has no jurisdiction. 

But supposing, as the majority of the court holds, that it has jur- 
isdiction, I cannot concur in the conclusion that we can only 
decide the federal question raised by the record. If we have jur- 
isdiction at all, in my judgment we have jurisdiction of the case, 
and not merely of a guestion in it. The act of 1867, and the 25th 
section of the judiciary act, both provide that a final judgment or 
decree in any suit in the highest court of a state, where is drawn 
in question certain things relating to the constitution or laws of 
the United States, or to rights or immunities claimed under the 
United States, and the decision is adverse to such constitution, 
laws, or rights, may be re-examined and reversed or affirmed in 
the Supreme Court of the United States upon a writ of error. 
Had the original act stopped here there could have been no diffi- 
culty. This act derives its authority and is intended to carry into 
effect, at least in part, that clause of the constitution which declares 
that the judicial power shall extend to all cases in law and 
equity, arising under this constitution, the laws of the United 
States, and treaties made under their authority—not toall guestions, 
but to all cases. This word “ cases,’’ in the residue of the section, 
has frequently been held to mean suits, actions, embracing the 
whole cases, not mere questions in them; and that is undoubtedly 
the true construction. The constitution, therefore, would have 
authorized a revision by the judiciary of the United States of all 
cases decided in state courts in which questions of United 
States law or federal rights are necessarily involved. Congress in 
carrying out that clause could have so ordained. And the law 
referred to, had it stopped at the point to which I have quoted it 
above, would clearly have been understood as so ordaining. But 
the 25th section of the judiciary act went on to declare that in such 
cases no other error should be assigned or regarded as a ground 
of reversal than such as immediately respected the question 
referred to as the ground of jurisdiction. It having been early 
decided that Congress had power to regulate the exercise of the 
appellate jurisdiction of the supreme court, the court has always 
considered itself bound by this restriction, and as authorized to 
reverse judgments of state courts only for errors in deciding the 
federal questions involved therein. 





Now, Congress, in the act of 1867, when revising the 25th sec- 
tion of the judiciary act, whilst following the general frame and 
modes of expression of that section, omitted the clause above 
referred to, which restricted the court to a consideration of the 
federal questions. This omission cannot be regarded as having 
no meaning. The clause by its presence in the original act meant 
something, and effected something. It had the effect of restricting 
the consideration of the court to a certain class of questions as a 
ground of reversal, which restriction would not have existed with- 
out it. The omission of the clause, according to a well settled rule 
of construction, must necessarily have the effect of removing the 
restriction which it effected in the old law. 

In my judgment, therefore, if the court had jurisdiction of the 
case, it was bound to consider not only the federal question raised 
by the record, but the whole case. As the court, however, has 
decided otherwise, it is not proper that I should express any opin- 
ion on the merits. 





Life Policy—Forfeiture—Payment of Premiums— 
Election to take Paid up Policy—Ambiguity— 
Usage. 


CLINTON O. DUTCHER AND ANNIE C., HIS WIFE, v. 
BROOKLYN LIFE INS. CO. 


United States Circuit Court, Eastern District of Missouri, Sep- 
tember Term, 1874. 


Before Hon. JoHN F. DILton, Circuit Judge, and Hon. SAMUEL 
TREAT, District Judge. 


Construing the provision of the policy in suit, in the light of the practical construction 
put upon similar policies by the company: He/d, that the plaintiff was entitled on 
electing, to discontinue the payment of premiums to a paid up policy, without first 
paying a note held by the company for part premiums, but that said note, with interest 
less dividends, was to be deducted from the amount insured when the policy became 


payable. 


This is a bill in equity against the company to enforce the issue 
and delivery to the plaintiff of a paid up policy for $4,000. On 
February 29, 1868, the defendant issued its policy to Mrs. Dutcher, 
in which, for the annual premium of $615.40, for ten years, the 
company insured the life of the husband for $10,000, ‘‘ with par- 
ticipation in profits.” This amount was payable ‘within sixty 
days after due notice and proof of death.” The other terms of 
the policy appear in the opinion of the court. After the payment 
of four annual premiums, the plaintiffs (Mr. and Mrs. Dutcher), 
file the present bill, claiming that under the terms of the policy 
they are entitled to a paid up policy for $4,000. This is resisted 
by the company. The other necessary facts appear in the opinion 
of the court. 

Krum & Patrick, for the plaintiffs; Sharp &» Broadhead, for 
the company. 

TREAT, J.—This is a bill filed for specific performance. 

On the 29th of February, 1868, the defendant issued a non-for- 
feitable policy. The sum insured was $10,000; annual premium 
$615.40; number of premiums to be paid, en; term, natural life 
of the insured, “ with participation in the profits.’ Payment of 
the $10,000 was to be made within sixty days after death and proof 
thereof—‘ the balance of the year's premium, if any, and all in- 
debtedness due, or to become due to the company, to be first deducted 
therefrom.’ This seems to contemplate that there would be, or 
might be, a part of a years’ premium and other indebtedness due 
at the death of the insured. 

The policy further provides that “zm case’’ ‘“‘the premium as 
aforesaid,’ shall not be paid ‘‘ on or before the day herein men- 
tioned for the payment thereof, or any note or notes which may be 
given to and received by said company in part payment of any 
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premium, on the day or days when the same shall become due,” 
the policy shall become void. 

It further provides that ‘the dividend of profits which may be- 
come payable by virtue of this policy to the holder thereof, shall 
be applied towards the payment of the note, taken for part pre- 
miums aforesaid, and that of this policy,”’ shall become void, said 
holder of the policy ‘‘shall be liable to pay to said company the 
amount of all notes taken for premiums, which shall remain un- 
paid, except the balance remaining unpaid on the note taken for 
part premiums and made payable at twelve months from date, and 
that the said last mentioned note is to be cancelled by said com- 
pany on the surrender and cancellation of said policy.” 


There is also a clause absolving the company from liability if 
the insured becomes an inebriate, ‘‘ on paying to the holder thereof 
* * * the amount of all unearned premiums ACTUALLY received 
thereon up to the time of such payment.” 


The next and last provision is as follows: ‘ After two annual 
payments, should the party wish to discontinue (notice to the com- 
pany being given before the next premium becomes due), the 
company will issue a paid up policy for as many tenths of the 
amount originally assured as there have been annual premiums 
paid, 2 cash.” 

In this case the required notice was given after four payments 
had been made, and a paid up policy was demanded for the pre- 
scribed four-tenths ofthe amount insured. The defendant refused 
the request, unless the plaintiffs would first pay their notes for pre- 
miums held by the company ; contending that the last clause, cited 
above, contemplated a previous payment of the annual premiums, 
in cash. The plaintiffs, on the other hand, insist that those notes 
are mere loans to them, to be paid out of their share of dividends, 
should their share equal the amount of said notes, at the death of 
the assured—said notes being a lien on the policy for the sum 
finally due thereon—or, if that be not the true construction of the 
policy, then the defendant should issue a paid up policy for $4,000, 
less the amount of said notes. 

The terms of the policy, as to notes quoted above, are not very 
clear; for they seem to imply in one phrase that many notes for 
premiums may be outstanding, and in another phrase, that there 
can be only one outstanding note of the kind, and that for a part 
of the /as¢ premium due. 

The course of dealing between the parties, however, has put a 
practical construction on the contracts. The receipt for each 
annual premium paid (as for the last in this case), is as follows: 

“Received from Clinton O. Dutcher, $615.40, which continues 
in force policy No. 3718, issued by this company, until the 29th day 
of Feb. 1872, in accordance with the terms and conditions of said 


policy. 
“Old note returned herewith, the indebtednes being debited 
against the policy - - - - - $547.48 


Amount of premium loaned this year - -  246.16—$793.64” 


The original agreement, it is admitted, was that of the $615.40 

for the annual premium $369.24 should be paid in cash, and 
$246.16 in a note at twelve months at seven per cent. interest, 
whereupon a receipt for payment of the whole premium should be 
given, the amount of said note to be a permanent loan by the com- 
pany, until paid by dividends, and that at the maturity of said 
note, a new note, at the same rate of interest, should be given, in- 
cluding the $246.16, and the amount of the former note, less the 
dividend applicable to its payment. This was the mode pursued 
each year. . 
- It is further admitted in this case that defendant had always, prior 
to January 20, 1871, issued paid up policies on demand without de- 
ducting the loans on outstanding notes, holding such notes as a 
lien against the paid up policy ; and that since that date the de- 
fendant has uniformly refused to issue a paid up policy unless the 
holder first paid the outstanding loans or notes. 





As there are many like suits pending against this defendant on 





somewhat similar policies, issued at different times, it may be well 
to examine them with reference to any changes made by the com- 
pany ir the terms of its subsequent contracts. Thus policy No, 
6060, issued March 1869, is the same as that with reference to 
which this suit is instituted, except that on the back thereof, in 
print and writing, the cash-surrender value of the policy is stated 
for successive years—that value being “‘ exclusive of the value of 
any dividend, deposits or reversions, which the company will pay 
in addition ;”’ also that ‘‘the above amounts, less any outstanding 
loans or notes, will be paid on the surrender of this policy, duly 
receipted, within two months after being forfeited by non-payment 
of premiums.” 


The policies of the defendant were stated from the first to be non- 
forfeitable; yet they contained clauses of forfeiture, subsequently, 
as above, the non-forfeitable provisions were attempted to be de- 
fined—that is, a surrender-cash value was Stated, if the policy was 
surrendered within /wo months after forfeiture. Still, in the body 
of the policy the forfeiture clause for non-payment of premium and 
notes when due was retained. 

Policy 5633, issued in January 1869, omits the words “ non-for- 
feiture policy,” and substitutes for the provision above quoted as 
the last in the policy, No. 3718 (that in question), these words: 

“On the surrender of this policy, while in force, after the full 
amount of two or more annual premiums have been paid in cash, 
including the payment of any note or notes given on account of pre- 
miums, the company will issue a paid up policy for the amount 
of premium paid, less any and all dividends paid on said policy.” 

On the back of policy (No. 5633), was the same agreement as 
to cash-surrender value as that endorsed on policy No. 6060. 

The company had thus added to the new policies, subsequent to 
plaintiffs,’ the requirement of previous payment of notes given on 
account of premiums ; indicating, on its part, that there was pre- 
vious uncertainty on that point. 

It thus appears that the policies issued by this company at the 
commencement, were designed to induce the holders to under- 
stand that they included several distinct provisions favorable to 
the insured, viz.: 

Ist. They were non-forfeitable. Afterwards they defined, under 
the head of cash-surrender value, the precise meaning of their non- 
forfeitable qualities, and limited to two months the condition of 
non-forfeiture ; still retaining on the face of the policy their non 
forfeiture designation, and among the conditions, a forfeiture clause. 
Such seemingly inconsistent and conflicting provisions exact a con- 
struction against the company most favorable to the insured. 

2d. They gave tothe insused a participation in the profits. For 
what period of time? When he was insured for his natural life, 
would not his participation in the profits continue until his death? 
It matters not that the annual premiums were to cease at the ex- 
piration of ten years, if the insurance was for life. The participa- 
tion in profits may be in various ways—either by corresponding 
reduction of premiums, in annual cash dividends, or in additions, 
with, or without accumulations of interest, to the principal sum as- 
sured. 


3d. The defendant's policies determined the mode of participa- 
tion in profits when part payment of annual premiums was by 
note. Atthe time of the next annual premium, which would be 
the same time the previous note fell due, there would be credited 
on the note the dividend of profits to which it was entitled. Then 
the balance, together with the amount payable by note for the next 
premium, would be included in the new note, and the former note 
would be cancelled. In that way there would be only one note 
outstanding. Such was the practical construction given and as- 
sented to; yet serious difficulties might have arisen if a forfeiture 
had been claimed ; for it is provided that the holder, when forfeit- 
ure occurs, shall be liable to pay all unpaid notes taken for pre- 
mium, “ except the balance remaining unpaid on the note taken for 
part premiums and made payable at twelve months from date,” 
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and said last note is to be surrendered and cancelled on surrender 
and cancellation of the policy. If that was the only note which 
could, in the routine of business, be outstanding, and that was to 
be surrendered and cancelled, for what would the holder be lia- 
ble? It would seem he would lose only the cash paid’on the pre- 
miums, and that his notes would be surrendered. But under the 
clause concerning inebriates, when the company cancels a policy, 
it must pay back the amount of all unearned premiums ac/uailly 
received. What is meant thereby? Actually received only in 
cash, or both in cash and notes? The main question in dispute 
here, is, whether the defendant is bound to issue a paid up policy 
except when the annual payments are actually paid in cash, or the 
notes given are also firstpaid in cash. Under the clause concern- 
ing inebriates, the company must pay back the amount of unearned 
premiums actually received. How received? In cash merely? 
Certainly, it cannot be fairly contended that the company would 
absolve itself under that clause by returning the cash payments 
and holding the assured liable on his notes for premiums. The 
payment of premiums includes both cash and notes given. Why, 
then, should not the phrase in the last clause as to annual pre- 
miums, aid in cash, receive equally as broad and favorable a con- 
struction ? 


4th. The policies contemplated part payment by note, and indi- 
cated how the notes should be treated in connection with the profits, 
and also how the sum due on said notes should be met when the 
policy became payable, viz.: that the sum insured should be paid 
less the amount due on the notes. 


5th. If theten annual payments had been made, the original pol- 
icy would have stood as a paid up policy, and the last note would 
have been outstanding, payable in twelve months, by its terms, less 
dividend accrued. Was it contemplated that it should be paid at 
the end of said twelve months, when it is admitted that the sum 
named therein was to be a permanent loan at 7 per cent., debited 
against the policy? If so, what was the inducement as to part pay- 
ment by note, and as to participation in profitsto be applied tothe 
payment of the note? How was the participation of profits to be 
thereafter enjoyed? 

The theory of the plan proposed and acted on wasa receipt for 
the annual premiums as for cash, while actually, cash was to be 
paid for part, and a note was to be received as acash payment, for 
the balance. Throughout the ten years no actual payment, even 
of interest on the notes, was expected, but the balance due thereon 
was Carried into a new note. 


Practically, it seems, the plan offered to the insured was found 
not to work satisfactorily to the company, and hence it changed 
not only the phraseology of its later policies but its own interpre- 
tation of the earlier policies. It changed the last clause concern- 
ing paid up policies for tenths, as to ‘‘ annual premiums paid in 
cash,” so that it should read, “‘ including the payment of any note 
or notes given,”’ etc. 


Through all the various provisions concerning the non-forfeiture, 
cash-surrender, issuing of paid-up policies for tenths, the giving of 
notes, the way those notes should be treated on cash-surreniders, 
or cancellation in case of inebriates ; in short, throughout the va- 
rious contingencies attempted to be provided for, the notes are 
treated as sums to be accounted for on the fima/ payment of the 
policies, and not before. It is impossible to reconcile the various 
provisions with each other, or with the manifest theory on which 
the earlier policies were based, or with the practical construction 
given, unless it is held that paid up policies were to be issued for 
the tenths named, without the previous payment of the notes, or 
the deduction of them from the amount of said tenths. If deduc- 
ted, what was to become of the participation of profits, and 
what of the interest they bore? The conclusion is, that plaintiffs 
are entitled on the facts agreed, to their paid up policy. The com- 
pany will hold the notes bearing seven per cent. interest, and 


whatever balance due, less dividends there may be at the time of 
the death of the assured, will be deducted from the tenths assured. 

The defendant agreed that plaintiffs should participate in the 
profits during the natural life of the assured ; that they should give 
notes for part of annual premiums; that at the expiration of ten 
annual premiums the policy should be considered paid up; that 
the dividends should be applied towards payments of the notes; 
that the amount payable at the death of the assured should be $10,- 
ooo, less the balance due on the final note given as above stated. 
It could not be determined until the death what would be due on 
that note, for while it bore 7 per cent. interest ahnually, it was sub- 
ject to reduction for dividends. It was uncertain whether the div- 
idends would exceed the interest, or amount to the whole note, 
principal and interest. Hence, when the paid up policies for ¢en//s 
was demanded, the plaintiffs were entitled thereto, without pre- 
vious payment of the notes. 

DiLton, Circuit Judge:—The policy here in question is 
dated February 29, 1868. The payment of the premiums was to 
be made each year, part in cash and part in a note for the 
amount ofthe premium “‘ loaned by the company to the assured,” 
upon interest. After making four annual payments, the assured 
elected to avail herself of the last provision of the policy, which 
is inthese words: ‘‘ After two annual payments, should the party 
wish to discontinue, the company willissue a paid up policy for as 
many tenths of the amount originally assured, as there have been 
annual premiums paid in cash." The company holds the note of 
the assured, given for previous premiums, less dividends; for 
$793-64, drawing 7 per cent. interest. 

The assured now demands a paid up policy for $4,000, which 
the company refuses to issue, unless she will first pay in cash, her 
note for $793.64, held by the company. The assured concedes, if 
the company issues the policy for $4,000, that her outstanding note 
for $793.64, with interest to the death of the person whose life is 
assured, less dividends, is, by the terms of the policy, then to be 
deducted from the $4,000. 

As shown by my brother, TREAT, the provisions of the policy 
bearing upon the question now to be decided are far from being 
harmonious or clear. Under the circumstances, it seems to me 
that we cannot go far wrong if we hold the company in the case 
to the same measure of liability that down to January 20, 1871, it 
voluntarily admitted. It is peculiarly a case, as it seems to me, 
in which the practical construction put upon the same kind of con- 
tract by the company for years should be adopted by the court. 

Among the agreed statements of facts is the following: ‘‘ That 
from the time the defendant began business, to the 20th day of 
January, 1871, it was the course of business of the defendant to 
issue paid up policies to policy-holders on demand, without deduct- 
ing the loans of the defendant to the policy-holder, and to hold 
the same as a lien against the paid up policy, but on and after said 
date the defendant refused to give a paid up policy to any policy- 
holder without the payment first of any loans due defendant by 
such policy-holder.”” I give to this course of dealing, a controlling 
influence in my judgment, and, accordingly, am of opinion that 
the plaintiffs are entitled, on the agreed facts, to a paid up policy 
for $4,000, payable at the time and on the terms specified on the 
present policy as here expounded. 

DECREE ACCORDINGLY. 


NoTE.—The care and pains taken in this opinion to state the facts and elu- 
cidate the principles on which the decision is based, are in pleasing contrast 
to the haste with which courts have often jumped at conclusions in insurance 
cases. This court has apparently realized and sought to avoid the danger 
noted by Lord Eldon, in 1815 (Newcastle Ins. Co v. Macmorran), of ‘“ decid- 
ing these questions of insurance without being sure what may be the effect of 
the decision and the nature of the doctrine which may result from it.” 

1. The policy in this case was described as ‘“‘ non-forfeitable,”’ and provided 
that, on discontinuing the payment of annual premiums, the assured might 
have in lieu a paid up policy “ for as many tenths of the amount originally in- 
sured, as there have been annual premiums paid ié# cask.” But it was not 
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contracted in the first instance that the premiums should be paid wholly in 
cash, A note was received for a portion of the annual premium, and the re- 


mainder was paid incash. For these was exchanged a receipt for the annual 
premium “as for cash." Upon this “ theory of the plan," it is held that the 
premium was actually paid by the delivery of the note and the cash. This 
conclusion accords with the following cases: Hodsdon v. Guardian Life Co., 


97 Mass. 144; McAllister v. N. E. Mut. Life Co., ror Mass. 558; N. E. | 


Mut. Life Co. v. Hasbrook, 32 Ind. 447; Mowry v. Home Ins. Co.,9 R. I. 
——; Baker v. Union Life Co., 6 Abb. Pr. (N.S.) 144. 

2. The court is aided in its conclusions by the practice of the insurer in ex- 
pounding its own policies of like character for several years. This was clearly 
proper in view of the vague and inconsistent provisions which the policy bore 
upon its face. 

Custom and usage will be resorted to, to explain or construe insurance con- 
tracts whose provisions are ambiguous, May on Ins., 3 173; Bliss on Life 
Ins., p. 604; Coit v. Commercial Ins. Co., 7 Johns. 385; Robertson v. 
French, 4 East, 135; Fowler v. 22tna Ins. Co., 7 Wend. 270; Astor v. Union 
Ins. Co., 7 Cow. 202; Reypolds v. Commerce Ins. Co., 47 N. Y. 597 ; Strohn 
v. Hartford Ins. Co., 7 West. Ins. Rev. 452 (Wisconsin, 1874). But not to 
defeat the essential provisions of the contract, where there is no ambiguity. 
Mutual Safety Ins. Co. v. Hone, 2 N. Y. 235; Stebbins v. Globe Ins. Co., 2 
Hall (N. Y.), 631; Mut. Ben. Life Co. v. Ruse, 8 Geo. 534; Ruse v. Mut. 
Ben. Life Co., 23 N. Y. 516; Howell v. Knickerbocker L. Co., 44 N. Y. 282; 
Hearne v. N. E. Mut. Ins. Co., 2 CENT. LAW Jour. 60 (U.S. Sup. Ct. 
1874); Bushby v. N. Amer. Life Co.,3 Ins. Law Jour. 7or (Md., 1874) ; 
King v Enterprise Ins, Co. (Indiana, 1874), not reported. 

3. The court construes the language of the policy most strongly against the 
insurer, because it is his language, and is intended for his benefit. In this it is 
in accord with a great weight of authority. Pelly v. Royal Exchg. Co., 1 
Burr: 349; Catlin v. Springfield Ins. Co., 1 Sumner, 434; Breasted v. Farm- 
er’'s Loan and T. Co., 8 N. Y. 305; Westfall v. Hudson R. Ins. Co., 2 Duer 
(N.Y ), 490: Fowkes v. Manchester Life Asso., 3 Best & S. (Q. B.) 917; 
Hoffman v. tna Ins. Co., 32 N. Y. 414; Western Ins. Co. v. Cropper, 32 
Penn. 351; Reynolds v. Commerce Ins. Co., 47 N. Y. 597; McMaster v. 
Ins. Co. of N. A. (N. Y. Ct. Appeals, 1874); Boon v. A&tna Ins. Co., 4 Ins. 
L, Jour. 36 (U. S. Ct, Conn., 1874); James v. Lycoming Ins. Co., 4 Ins. L, 
Jour. 21 (U. S. Ct. Mass., 1874}. 

4. It is worthy of remark that while this policy was ostensibly non-forfeit- 
able, its sole provision for avoiding a forfeiture was that referred to in note 1, 
supra. But this, according to the construction contended for by the insurer, 
required the performance, by the assured, of a condition not a part of the 
original contract, namely, the payment of all premiums to date wholly in cash, 
Grammatically, this construction involved a solecism ; in morals, it “ kept the 
word of promise to the ear’’ merely. Viewed from a legal stand-point, it is 
well illustrated by the deductions of the court, in Kentucky Mut. Ins. Co. v. 
Jenks, 5 Ind. 103. “It is not good policy in the courts to favor such cun- 
ningly devised insurance policies, as that, whatever event happens, the under- 
writers may reap the premium and escape the risk. On the contrary, some 
degree of acuteness should be called in to uphold and enforce such agree- 
ments, whenever there has been a fair contract and a substantial compliance.” 

Chief Justice Marshall said, in 1809, “ policies of insurance are generally the 
most informal instruments which are brought into courts of justice; and there 
are no instruments which are more liberally construed in order to effect the 
real intention of the parties, if that intention can be clearly ascertained.” 
Yeaton v. Fry, 5 Cranch, 342. Cessante ratione legis, cessat ipsa lex. But 
whenever their policies assume a form as incongruous as that exhibited in the 
principal case, insurers may expect the courts to renew their application of 
Judge Marshall's rule. j. O. P. 





Taxation in Aid of Private Enterprises. 


THE CITIZENS’ SAVINGS AND LOAN ASSOCIATION OF 
CLEVELAND, OHIO, PLAINTIFF IN ERROR v. THE 
CITY OF TOPEKA. 


Supreme Court of the United States, No. 729, October Term, 1874. 
{Opinion Delivered February 9, 1874.| 


1. Municipal Corporations—Authority to Create Debts implies Duty to 
Tax —A statute which authorizes towns to contract debts or other obligations payable 
in money, implies the duty to levy taxes to pay them, unless some other fund or source 
of payment is provided. 





2. Without Power to Tax, Debt Void.—If there be no power in the leg- 
islature which passed such a statute, to authorize the levy of taxes in aid of the purpose 





for which the obligation is to be contracted, the statute is void, and so are the bonds or 
other forms of contract based on the statute. 





3. Our Governments Limited in Power.—There is no such thing in the theory 
| of our governments, state and national, as unlimited power in any of their branches, 
| The executive, the legislative and the judicial departments are all of limited and defined 
| powers. 


| 
| 





4 Implied Reservations.—There are limitations of such powers which 
arise out of the essential nature of all free governments. Implied reservation of indi- 
| vidual rights, without which the social compact could not exist, and which are respected 
| by all governments entitled to the name. 

5. Limition of Right of Taxation.—Among these is the limitation of the 
right of taxation, that it can only be used in aid of a public object, an object which is 
within the purpose for which governments are established. 

6 Taxation for Private Purposes Void.—It cannot, therefore, be exer. 
ercised in aid of enterprises strictly private, for the benefit of individuals, though ina 
remote or collateral way the local public may be benefitted thereby. 


7. When the Courts should Interpose.—Though the line which dis. 
tinguishes the public use for which taxes may be assessed from the private use for which 
they may not, is not always easy to discern, yet it is the duty of the courts, where the 
case falls clearly within the latter class, to interpose when properly called on for the 
protection of the rights of the citizen, and aid to prevent his private property from being 
unlawfully appropriated to the use of others. . 











8. Municipal Taxation in Aid of Manufactures Void.—A statute which 
authorizes a town to issue its bonds in aid of the manufacturing enterprise of individuals, 
is void, because the taxes necessary to pay the bonds would, if collected, be a transfer of 
the property of individuals to aid in the projects of gain and profit of others, and not 
for a public use, in the proper sense of that term. 


9g. The Result—Judgment Affirmed.—And in a suit brought on such bonds or the 
interest coupons attached thereon, the circuit court properly declared them void. 


In error to the circuit court of the United States, for the District 
of Kansas. ; 

Alfred Ennis, for plaintiff in error; A ZL Williams, for defendant 
in error. 

The plaintiffs in error brought their action in the circuit court, 
for the district of Kansas, on coupons for interest attached to bonds 
of the city of Topeka. The bonds on their face purported to be 
payable to the King Wrought-Iron Bridge Manufacturing and Iron 
Works Company of Topeka, to aid and encourage that company 
in establishing and operating bridge shops in said city of Topeka, 
under and in pursuance of section seventy-six of an act of the 
legislature of the state of Kansas, entitled an act to incorporate 
cities of the second class, approved February 29, 1872; also another 
act to authorize cities and counties to issue bonds for the purpose 
of building bridges, aiding railroads, water-power or other works of 
internal improvement, approved March 2, 1872. The city issued 
one hundred of these bonds, for a thousand dollars each, as a dona- 
tion, and so it is stated in the declaration, to encourage that com- 
pany in its design of establishing a manufactory of iron bridges in 
that city. The declaration also alleges that the interest coupons 
first due were paid out of a fund raised by taxation for that pur- 
pose, and that after this payment, the plaintiff became the pur- 
chaser of the bonds, and the coupons on which the suit is brought, 
for value. A demurrer to this declaration was sustained by the 
circuit court, and to the judgment rendered thereon in favor of de- 
fendant, the present writ of error is prosecuted. 

The section of the act of February 29th, on which the main re- 
liance is placed for the authority toissue these bonds, reads as fol- 
lows: ‘‘ Section 76. The council shall have power to encourage 
the establishment of manufactories and such other enterprises as 
may tend to develop and improve such city, either by direct appro- 
priation from the general fund, or by the issuance of bonds of such 
city in such amounts as the council may determine: Provided, 
That no greater amount than one thousand dollars shall be 
granted for any one purpose, unless the majority of the votes cast at 
an election called for that purpose, shall authorizethe same. The 
bonds thus issued shall be made payable at any time within twenty 
years, and bear interest not exceeding ten per cent. per annum.” 

It is conceded that the steps required by this act, as prerequisite 
to issuing the bonds and other details, were regular, anc that the 
language of the statute is sufficient to justify the action of the city 
authorities, if the statute was within the constitutional competency 





of the legislature. The single question, therefore, for considera- 
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tion raised by the demurrer, is the authority of the legislature of 
the state of Kansas to enactthis part of the statute. Two grounds 
are taken in the opinion of the circuit judge and in the argument of 
counsel for defendant, on which it is insisted that the statute is un- 
constitutional. The first of these is, that by section 5 of article 12 
of the constitution of that state, it is declared that provision shall 
be made by general law for the organization of cities, towns and 
villages; and their power of taxation, assessment, borrowing 
money, contracting debts and loaning their credit, shall be so re- 
stricted as to prevent the abuse of such power. The argument is 
that the statute in question is void because it authorizes cities and 
towns to contract debts, and does not contain any restriction on 
the power so conferred. But whether the statute which confers 
power to contract debts should always contain some limitation or 
restriction, or whether a general restriction applicable to all cases 
should be passed, and whether in the absence of both, the grant of 
power to contract is wholly void, are questions whose solution we 
prefer to remit to the state courts, as in this case we find ample 
reason to sustain the demurrer in the second ground on which it 
is argued by counsel and sustained by the circuit court. That pro- 
position is that the act authorizes the towns and other munici- 
palities to which it applies, by issuing bonds or loaning their 
credit, to take the property of the citizen under the guise of taxa- 
tion to pay these bonds, and use it in aid of the enterprises of 
others which are not of a public character, thus perverting the 
right of taxation, which can only be exercised for a public use, to 
the aid of individual interests and personal purposes of profit and 
gain. The proposition as thus broadly stated is not new, nor is 
the question which it raises difficult of solution. If ‘hese muni- 
cipal corporations, which are in fact sub-divisions of the state, and 
which tor many reasons are vested with quasi legislative powers, 
have a fund or other property out which they can pay the debts 


which they contract, without resort to taxation, it may be within- 


the power of the legislature of the state to authorize them to use it 
in aid of projects strictly private or personal, but which would in 
a secondary manner contribute to the public good; or where there 
is property or money vested in a corporation of the kind for a par- 
ticular use, as public worship or charity, the legislature may pass 
laws authorizing them to make contracts in reference to this prop- 
erty, and incur debts payable from that source. But such in- 
stances are few and exceptional, and the proposition is a very 
broad one, that debts contracted by municipal corporations must 
be paid, if paid at all, out of taxes which they may lawfully levy, 
and that all contracts creating debts to be paid in future, not lim- 
ited to payment from some other source, imply an obligation to pay 
by taxation. It follows that in this class of cases the right to con- 
tract must be limited by the right to tax, and if in the given case 
no tax can lawfully be levied to pay the debt, the contract itself is 
void for want of authority to make it. 


If this were not so, these corporations could make valid promises, 
which they have no means of fulfilling, and on which even the leg- 
islature that created them can confer no such power. The validity 
of a contract which can only be fulfilled by a resort to taxation, 
depends on the power to levy the tax for that purpose. Sharpless 
v. Mayor of Philadelphia, 21 Penn. State R. 147, 167 ; Hanson v. 
Vernon, 27 Iowa, 28; Allen v. Inhabitants of Jay, 60 Maine, 127; 
Lowell v, Boston, MSS. ; Whiting v. Fond du Lac, 25 Wis., 188. 

It is, therefore, to be inferred that when the legislature of the 
state authorizes a county or city to contract a debt by bond, it in- 
tends to authorize it to levy such taxes as are necessary to pay the 
debt, unless there is in the act itself, or some general statute, a lim- 
itation upon the power of taxation which repels such an inference. 

With these remarks and with the reference to the authorities 
which support them, we, assume that unless the legislature of Kan- 
sas had the right to authorize the counties and towns in that state 
to levy taxes to be used in aid of manufacturing enterprises, con- 
ducted by individuals, or private corporations, for purposes of 


\ 





gain, the law is void, and the bonds issued under it are also void. 
We proceed to the enquiry whether such a power exists in the leg- 
islature of the state of Kansas. 

We have already said the question is not new. The subject of 
the aid voted to railroads by counties and towns has been brought 
to the attention of the courts of almost every state in the Union, 
It has been thoroughly discussed and is still the subject of discus- 
sion in those courts. It is quite true that a decided preponderance 
of authority is to be found in favor of the proposition that the leg- 
islatures of the states, unless restricted by some special provisions 
of their constitutions, may confer upon these municipal bodies the 
right to take stock in corporations created to build railroads, and 
to lend their credit to such corporations. Also to levy the neces- 
ary taxes on the inhabitants, and on property within their limits 
subject to general taxation, to enable them to pay the debts thus 
incurred. But very few of these courts have decided this without 
a division among the judges of which they were composed, while 
others have decided against the existence of the power altogether. 
The State v. Wapello Co., 13 Iowa, 308; Hanson v. Vernon, 27 
Iowa, 28; Sharpless v. Mayor, etc., a1 Penn. State, 147; Whiting 
v. Fond du Lac, 25 Wis. 188. 

In all these cases, however, the decision has turned upon the 
question whether the taxation by which this aid was afforded to the 
building of railroads was fora public purpose. Those who came 
to the conclusion that it was, held the laws for that purpose valid. 
Those who could not reach that conclusion held them void. In 
all the controversy this has been the turning point of the judg- 
ments of the courts. And it is safe to say that no court has held 
debts, created in aid of railroad companies by counties or towns, 
valid on any other ground than that the purpose for which the 
taxes were levied was a public use, a purpose or object which it 
was the right and the duty of state governments to assist by money 
raised from the people by taxation. The argument in opposition 
to this power has been, that railroads built by corporations organ- 
ized mainly for purposes of gain—the roads which they built being 
under their control, and not that of the state—were private and 
not public roads, and the tax assessed on the people went to swell 
the profits of individuals and not to the good of the state, or the 
benefit of the public, except in a remote or collateral way. On 
the other hand it was said that roads, canals, bridgés, navig- 
able streams, and all other highways had in all times been matter 
of public concern. That such channels of travel and of the car- 
rying business had always been established, improved, regulated 
by the state, and that the railroads had not lost this character be- 
cause constructed by individual enterprise, aggregated into a cor- 
poration. 

We are not prepared to say that the latter view of it is not the 
true one, especially as there are other characteristics of a public 
nature conferred on these corporations, such as the power to ob- 
tain right of way, their subjection to the laws which govern com- 
mon carriers and the like, which seem to justify the proposition. 
Of the disastrous consequences which have followed its recogni- 
tion by the courts, and which were predicted when it was first es- 
tablished, there can be no doubt. 

We have referred to this history of the contest over aid to rail- 
roads by taxation to show that the strongest advocates for the 
validity of these laws never placed it on the ground of the unlim- 
ited power in the state legislature to tax the people, but conceded 
that where the purpose for which the tax was to be assessed 
could no longer be justly claimed to have this public character, 
but was purely in aid of private or personal objects, the law au- 
thorizing it was beyond the legislative power, and was an unau} 
thorized invasion of private right. Olcott v. Supervisors, 16 Wall. 
689; People v. Salem, 20 Mich. 452; Jackson v. Andover, 103 
Mass. 94; Dillon on Municipal Corporations, 3 587 ; 2 Redfield’s 
Laws of Railways, 398, rule 2. 

It must be conceded that there are such rights in every free gov- 
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ernment beyond the control of the state. A government which 
recognized no such rights, which held the lives, the liberty, and 
the proverty of its citizens subject at all times to the absolute dis- 
position and unlimited control of even the most democratic depos- 
itory of power, is after all but a despotism. It is true it is a 
despotism of the many, of the majority, if you chose to call it so, 
but it is none the less a despotism. It may well be doubted if a 
man is to hold all that he is accustomed to call his own, all in 
which he has placed his happiness, and the security of which is 
essential to that happiness, under the unlimited dominion of others, 
whether it is not wiser that this power should be exercised by one 
man than by many. The theory of our governments, state and 
national, is opposed to the deposit of unlimited power anywhere. 
The executive, the legislative, and the judicial branches of these 
governments are all limited and defined powers. There are 
limitations on such power which grow out of the essential nature 
of all free governments—implied reservations of individual rights, 
without which the social compact could not exist, and which are 
respected by all governments entitled to the name. No court, for 
instance, would hesitate to declare void a statute which enacted 
that A. and B., who were husband and wife to each other, should be 
so no longer, but that A. should thereafter be the husband of C., 
and B. the wife of D. Or which should enact that the homestead 
now owned by A. should no longer be his, but should henceforth 
be the property of B. Whiting v. Fond du Lac, 25 Wis. 188, 
Cooley on Constitutional Limitations, 129, 175, 487; Dillon on 
Municipal Corp., 3 587. . 

Of all the powers conferred upon government that of taxation is 
most liable to abuse. Given a purpose or object for which taxa- 
tion may be lawfully used and the extent of its exercise is in its 
very nature unlimited. It is true that express limitation on the 
amount of tax to be levied, or the things to be taxed, may be im- 
posed by constitution or statute, but in most instances for which 
taxes are levied, as the support of government, the prosecution of 
war, the national defence, any limitation is unsafe. The entire 
resources of the people should in some instances be at the disposal 
of the government. 

The power to tax is, therefore, the strongest, the most pervading 
of all the powers of government, reaching directly or indirectly 
to all classes of the people. It was said by Chief Justice Marshall, 
in the case of McCulloch v. The State of Maryland, 4 Wheaton, 
—— that the power to tax is the power to destroy. A striking in- 
stance of the truth of the proposition is seen in the fact that the ex- 
isting tax of ten per cent. imposed by the United States on the 
circulation of all other banks than the national banks, drove out 
of existence every state bank of circulation within a year or two 
after its passage. This power can asreadily be employed against in- 
dividuals and in favor of others, so as to ruin the one class, and give 
unlimited wealth and prosperity to the other, if there is no implied 
limitation of the uses for which the power may be exercised. To 
lay with one hand the power of the government on the property 
of the citizen, and with the other to bestow it upon favored individ- 
uals to aid private enterprises and build up private fortunes, is none 
the less a robbery because it is done under the forms of law and 
is called taxation. This is not legislation. It is a decree under 
legislative forms. Nor is it taxation. ‘A Tax,” says Webster's 
Dictionary, “‘ is a rate or sum of money assessed on the person or 
property of a citizen by government for the use of the nation or 
state.” ‘‘ Taxes are burdens or charges imposed by the legisla- 
ture upon persons or property to raise money for public purposes.” 
Cooley Const. Lim. 479. 

Coulter, Justice, in Northern Liberties v. St. John, 13 Penn. State 
R. 104, says, very forcibly, “‘ 1 think the common mind has every- 
where taken in the understanding that taxes are a publicimposition, 
levied by authority of the government for the purpose of carrying 
on the government in all its machinery and operations—that they 
are imposed for a public purpose.’ See also Pray v. Northern 








Liberties, 31 Penn State R. 69 ; Matter of Mayor of New York, 11 
Johnson R. 77; Camden v. Allen, 2 Dutcher, 398: Sharpless y, 
Mayor of Phila., supra, Henson v. Vernon, 27 Iowa, 47; Whiting 
v. Fond du Lac, 25 Wis. 188. 

We have established, we think, beyond cavil that there can be 
no lawful tax which is not laid for a public purpose. It may not 
be easy to draw the line in all cases so as to decide what is a public 
purpose in this sense, and what is not. It is undoubtedly the duty of 
the legislature which imposes or authorizes municipalities to impose 
a tax, to see that itis not to be used for purposes of private interest 
instead of a public use, and the courts can only be justified in inter- 
posing when a violation of this principle is clear and the reason for 
interference cogent. And in deciding whether in the given case, the 
object for which the taxes are assessed falls upon the one side or the 
other of this line, they must be governed mainly by the course and 
usage of the government, the objects for which taxes have been 
customarily and by long course of legislation levied, what objects 
or purposes have been considered necessary to the support and 
for the proper use of the government, whether state or municipal. 
Whatever lawfully pertains to this and is sanctioned by time and 
the acquiescence of the people, may well be held to belong to the 
public use and proper for the maintenance of good government, 
though this may not be the only criterion of rightful taxation. 

But in the case before us, in which the towns are authorized to 
contribute aid by way of taxation to any class of manufacturers, 
there is no difficulty in holding that this is not such a public pur- 
pose as we have been considering. If it be said that a benefit re- 
sults to the local public of a town by establishing manufactures, 
the same may be said of any other business ur persuit which em- 
ploys capital or labor. The merchant, the mechanic, the inn- 
keeper, the banker, the builder, the steamboat owner are equally 
promoters of the public good, and equally deserving the aid of the 
citizens by forced contributions. No line can be drawn in favor 
of the manufacturer which would not open the coffers of the pub- 
lic treasury to the importunities of two-thirds of the business men 
of the city or town. 


A reference to one or two cases adjudicated by courts of the 
highest character will be sufficient, if any authority were needed, 
to sustain us in this proposition. 

In the case of Allen v. The Inhabitants of Jay, 60 Maine R. 
124, the town meeting had voted to loan a credit to the amount of 
$10,000 to Hutchins and Lane if they would invest $12,000 ina 
steam saw-mill, grist-mill, and box-factory machinery, to be built 
in that town by them. There was a provision to secure the town 
by mortgage on the mill, and the selectmen were authorized to issue 
town bonds for the amount of the aid so voted. Ten of the taxable 
inhabitants of the town filed a bill to enjoin the selectmen from 
issuing the bonds. The Supreme Judicial Court of Maine, in an 
able opinion by Chief Justice Appleton, held that this was nota 
public purpose, and that the town could levy no taxes on the in- 
habitants in aid of the enterprise, and could, therefore, issue no 
bonds, though a special act of the legislature had ratified the 
vote of the town, and they granted the injunction as prayed for. 

Shortly after the disastrous fire in Boston, in 1872, which laid an 
important part of that city in ashes, the governor of the state con- 
vened the legislative body of Massachusetts, called the general 
court, for the express purpose of affording some relief to the city 
and its people from the sufferings consequent on this great calam- 
ity. A statute was passed, among others, which authorized the 
city to issue its bonds to an amount not exceeding twenty millions 
of dollars, which bonds were to be loaned, under proper guards for 
securing the city from loss, to the owners of the ground whose 
buildings had been destroyed by fire, to atid them in re-building. 
In the case of Lowell v. The City of Boston, in the Supreme Judi- 
cial Court of Massachusetts, the validity of ‘this act was considered. 
We have been furnished a copy of the opinion, though it is not 
yet reported in the regular series of that court. The American 
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Law Review, for July, 1873, says that'the question was elaborately 
and ably argued. The court, in an able and exhaustive opinion, 
decided that the law was unconstitutional, as giving a right to tax 
for other than a public purpose. 

The same court had previously decided, in the case of Jenkins 
v. Anderson, 103 Massachusetts, 74, that a statute authorizing the 
town authorities to aid by taxation a school established by the will 
of acitizen, and governed by trustees selected by the will, was 
void, because the school was not under the control of the town 
officers, and was not, therefore, a public purpose for which takes 
could be levied on the inhabitants. 

The same principle precisely was decided by the State Court of 
Wisconsin, in the case of Curtis v. Whipple, 24 Wis. 350. In 
that case a special statute, which authorized the town to aid the 
Jefferson Liberal Institute, was declared void, because, though a 
school of learning, it was a private enterprise not under the con- 
trol of the town authorities. In the subsequent case of Whiting 
v. Fond du Lac, already cited, the principle is fully considered 
and reaffirmed. 

These cases are clearly in point, and they assert a principle 
which meets our cordial approval. 

We do not attach any importance to the fact that the town au- 
thorities paid one installment of interest on these bonds. Such a 
payment works no estoppel. If the legislature was without 
power to authorize the issue of these bonds, and its statute at- 
tempting to confer such authority is void, the mere payment of 
interest, which was equally unauthorized, cannot create of itself a 
power to levy taxes, resting on no other foundation than the fact 
that they have once been illegally levied for that purpose. 

The act of March 2, 1872, concerning internal improvements, 
can give no assistance to these bonds. If we could hold that the 
corporation for manufacturing wrought-iron bridges was within. 
the meaning of the statute, which seems very difficult to do, it 
would still be liable to the objection that money raised to assist 
the company was not for a public purpose, as we have already 
demonstrated. 

The judgment of the circuit court is affirmed. 





[We shall print the Iola case, and the dissenting opinion of 
Mr. Justice Clifford next week.—[Ep. C. L. J.] 





Loss of Goods through Fraudulent Misrepresenta- 
tions—Right of Forcible Recaption. 


ANDERSON AND AUSTIN v. THE STATE. 
Supreme Court of Tennessee. 


Hon. A. O. P. NicHOLson, Chief Justice. 
“  P. TURNEY, 
‘* ROBERT MCFARLAND, 
‘* JAMES W. DEADERICK, 
-“*  ‘TuHos. J. FREEMAN, 
“« JouNn L. T. SNEED, 


Judges. 








If a party, by false and fraudul ions, obtains the money of any other, 
the party deprived may forcibly reclaim the possession without being guilty ofa viola- 
tion of law. 


musrep! 


TuRNEY, J., delivered the opinion of the court. 

The court charged the jury, “‘ that if he (Wright) deceived him 
(Anderson), or even told Anderson a falsehood, and by that means 
got possession of the money, Anderson would not have the right 
to take hold of him to force him to return the money; and if he 
did take hold of him to force him toreturn the money, it would be a 
battery ; and also if he got possession in that way, that is by fraudu- 
lent misrepresentations, that Wright would have the right to keep 
it and apply it to the execution in his lands against Anderson.” 

This was error—first, because Anderson did not voluntarily part 
with his possession, and discovering that Wright proposed to ap- 
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propriate it against his consent, and without having notified him 
of such purpose before receiving the money, he stands in no bet- 
ter attitude than if he had gotten the money by robbery or theft, 
so far as the right of Anderson to defend his possession and right 
of possession are involved. If aman meet another in the high- 
way and by false and fraudulent misrepresentation induce that 
other to surrender to him the possession of his horse or carriage, 
and when he has so obtained possession shows a different purpose, 
by word or act, to appropriate it to his own use and to escape with 
it, surely it will not be held that the person so deprived of his 
property is compelled to stand with folded arms and let the fellow 
escape beyond the reach of the law, or the hope of a restitution of 
his property, or be guilty of a violation of law in attempting to 
rescue its possession. On the contrary, every mam has a right to 
defend his property and his possession thereof, and to use such 
force as will secure to him its full enjoyment. If he may use the 
necessary force to eject the intruder from his house or premises, 
upon the same principle he may use like forcé to recover a chattel 
attempted to be converted by a dissembler or felon. 


In the second place, the charge is erroneous, because the proof 
shows that at the time Wright attempted to and did keep the five 
dollar bill, only one dollar and a half of it belonged to Ander- 
son. Anderson was simply bailed of the remainder and delivered 
the whole of it to be applied by Wright to the payment of the 
execution for taxes. REVERSE THE JUDGMENT. 
—| Nashville Com. Reporter. 








A Bird’s-eye View of the Court and Counsel in 
the Tilton-Beecher Case. 


III. 
SAMUEL D. MORRIS. 

This gentleman is a resident of the city of Brooklyn, and has 
been for fifteen or eighteen years. He was for one term county judge, 
and for eight or nine years District-Attorney of KingsCounty. He 
is about forty-five years of age, medium heighth, dark brown hair 
and side-whiskers and mustache, with a pleasant blue eye. He 
has been for years prominently known in Brooklyn as a workerin 
politics; and has likewise achieved a wide reputation in that 
locality for astuteness and skill in preparing cases for trial, and 
the manipulation of a case before a jury. In the action now be- 
fore the city court, he has had the “ laboring oar,” to use the boat- 
man’s phrase, in the preparation of the trial on the part of the plaintiff. 
Since last August he has been diligently at work in collecting, 
sifting and eliminating and getting together the evidence which 
has been adduced in the trial. While he always manifests a cour- 
teousness and a degree of suave which quite distinguishes him, he 
at the same time shows no quarter to his adversary in any case. 
He is one who thoroughly believes in the justness of the cause of 
his client, and fights it out on that line without fear or favor. The 
opening of the case on the part of the plaintiff devolved upon him; 
which commenced on the morning of the 11th of January, and 
continued for two days and a half, making about ten hours of 
labor in presenting the points, bearing upon the plaintiff's side of 
the cause, to the jury. The opening of Mr. Morris displayed much 
thought and care in preparation, and his points were taken up in 
their order so as to present the matter as perspicuously and forcibly 
as possible. He made many telling remarks in the course of his 
address, and rendered copious extracts from letters and evidences 
which were proposed to be presented on the trial on the part of 
the plaintiff. He also gave apposite extracts from writings of the 
defendant in illustrating the heinousness of the crime which is 
charged in this action, against the defendant—all which thundered 
with telling effect upon the jury, the auditory and the public. 

After an exordium, couched in words of soberness and pathos, 
he gradually came to the pith and heart of the case, and continued 
as follows: 
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The plaintiff comes in court, and through the ordinary forms of law, says in 
effect that his home has been destroyed ; that his wife’s affections have been 
taken from him; that his children have been scattered, and that a once happy 
home is now desolate ; and that the bright visions that he had in this world of at- 
taining distinction and positions of honor, have all been blighted ; that he once 
had a happy family—none more so in the land—but he comes to you this mor- 
ning, not from that once happy family, but he comes to you this morning from 
a voiceless home and a cheerless fireside, and he asks you, as fathers and as 
brothers, and as husbands, to consider his case, And against whom is this ter- 
rible charge ? Is it against some casual acquaintance, some casual friend ? No; 
but he comes here and makes this charge against one of the foremost creatures 
in the land, against the man who in his youth united him n matrimony, at 
whose altar he received baptism. His spiritual adviser, his spiritual father, tak- 
ing advantage of this sacred relation, has become instead of his protector and 
his comforter, his destroyer. And who is it that makes the charge? It is no 
unknown person, no insignificant individual that comes in court and arraigns 
at the bar of justice the defendant in this case, but he is a man as well as the 
defendant, of pre-eminent abilities; a man who had risen, while yet a young 
man, to gieat distinction in the land as a writer and as an author, whose pen 
was always upon the side of the oppressed, and whose voice, as did the voice 
of the defendant, thundered against tyranny and oppression. Four years ago, 
no man of his age in this land had before him so brilliant a prospect as had 
Theodore Tilton. Gifted by God as few men are gifted, intellectually and phys- 
ically, he had before him a most brilliant career; but all at once a cloud settles 
down upon his household like a pall, the bright visions have faded, and where 
was sunshine, there is now darkness, and misery, and desolation. Before the 
wife of the plaintiff fell a victim to the wiles of the seducer, no man in this 
land had a more happy home than he possessed. I will not detain you, gen- 
tlemen, at this stage of the case, or, indeed, at all, in the opening, in picturing 
to you the home of Theodore Tilton prior to the 8th of October, 1868. During 
the progress of the trial you will learn from the evidence, the nature and char- 
acter of the home ghat has thus been destroyed and desolated. Suffice it to 
say, that, during and all their married life, down to the period that I have in- 
dicated, they had one of the happiest of homes, a family of children growing 
up about them, loved by their fathcr and mother as few children are loved. 
What, gentlemen, what will you say, is a just retribution for a man who de- 
stroys such a home? Andin this case there are features which render the crime 
more heinous than in most cases of this character. Mr. Tilton was a boy, grew 
up under the eye of the defendant ; when but a child became a member of his 
church ; when but a child, almost before of age, he married the girl that he 
loved, and from that time henceforth was associated with the defendant in the 
closest relations, associated with him in the editorship of a religious journal for 
Many years; a frequent visitor at his house, looking upon him almost as a 
father, and admiring him above all men living, placing that implicit confidence 
in him which can only come from an admiration and an absolute confidence. 


” Mr. Morris’ address throughout was copiously intespersed with 
extracts of letters and evidences bearing upon the case, all favor- 
able to the plaintiff—an extract from writings of the defendant 
upon the character of the ‘‘ seducer"’ was read with telling effect, 
and is said to have produced a fitful flow of blood to the face of 
the accused. 


The opening of Mr. Morris evinced a thorough knowledge on 
his part of the points involved, and manifested much care and 
skill in the manner and method of arrangement. As an oratorical 
effort simply, it was quite masterly, and demonstrated the advan- 
tages of careful preparation and systematic and orderly presenta- 
tion. His peroration, without being stilted, was marked with un- 
usual force and eloquence, reflecting much credit upon his pow- 
ers asan orator. A brief selection from his peroration will serve 
to give the reader an idea of its tone: 


“Oh! gentlemen what a scene is this, what a spectacle we behold here to- 
day! On the one side you see a man of vast prosperity, surrounded by pow- 
erful friends, with unlimited resources. On the other side you see a man 
powerless and poor, coming to you froma desolate home. Already he has 
been made a victim of a foul charge, then the victim of a foul slander, and 
then again the victim of a foul prosecution, unparalleled for power and relent- 
lessness. And what has he done? Why, he was the chance possessor of a 
loving and beloved wife, of a happy and of an innocent home, which his bosom 
friend, his life-long bosom friend, his pastor, his spiritual adviser, taking ad- 
vantage of his absence and taking advantage of his sacred calling, has dispos- 
sessed and despoiled him of. That home is desolated, the hopes of that fam- 
ily blasted, the pillars of that household have been pulled down upon the idols 
of his worship, and nought but desolation reigns there! Oh, gentlemen, you 








who have children, you who know what it is to return from your daily labors 
to the bosom of your happy family, can appreciate the wrong and the suffer- 
ing that my unhappy client has endured; but it is to you, as fathers, and as 
brothers, and as husbands, that we come with our case, and as you love your 
homes, as you love your families and your children, as you regard the sacred- 
ness of your homes, and as you reverence virtue and respect the sanctity of the 
family altar, I call upon you in the name of all that has been violated, I cal 
upon you in the name of Christianity, by the teachings of the Saviour upon the 
Mount, by the laws thundered from Mount Sinai, by every consideration tha 
is near and dear to us on earth, I call upon you to brand the seducer as his 
crime deserves to be branded. 

Let it be written on every door throughout the land: ‘“ Death, destruction 
to the seducer; '’ and when you have rendered that verdict vou will receive the 
prayers and the blessings of every virtuous mother and of every virtuous 
daughter in the land, and a peaceful conscience will follow you through life 
will be with you in the last solemn scenes of earth, and console you when at 
last you stand witna your life-record before the everliving God.” 

Considering his adroitness, legal abilities and success, Mr. Mor- 
ris is in many respects, a remarkable character, having had limited 
advantages in early life in way of education, he acquired what legal 
or other knowledge he possesses, by individual effort and assiduous 
labor. .He has displayed remarkable cunning in the manage- 
ment of a number of cases of great importance, in a variety of 
murder trials, and in cases involving crimes of greater or less mag- 
nitude. There can be no doubt, that so far as this counsel is con- 
cerned, no stone will be left unturned to bring success and a 
favorable result to the plaintiff. BETA. 

NEw YORK, Jan. 30, 1875. 





Abstracts of Recent Decisions of the Supreme Court 
of the United States. 


{Prepared by HENRY A. CHANEY, EsqQ., of Detroit, Mich.] 





Jurisdiction in Bankruptcy.—Scott v. Kelly, opinion by Waite, Ch. J 
After assignees in bankruptcy have voluntarily submitted to the jurisdiction 
of a state court, they cannot object to its power to act and render judgment. 
2. A decision by the state court that the bankrupt had no title, presents no 
question of which the Supreme Court of the United States can take jurisdic- 
tion upon writ of error. 


Banking Act—Appointment of Receiver Conclusive as against 
Debtors.—Cadle v. Baker, opinion by Waite, Ch. J. The appointment by the 
comptroller of the currency, of a receiver for an insolvent national bank, is 
conclusive as to its debtors until set aside on the application of the bank un- 
der section 50 of the Banking Act. The debtors themselves cannot enquire 
into the legality of the appointment. 


Construction of Shipping Contract—Exemption of Carriers for 
Liability for Loss by Fire.—Evansville & Crawfordsville R. R. Co. v 
Androscoggin Mills, opinion by Mr. Justice Hunt. The railroad company 
had an agency in Mississippi, and contracted for the carriage of cotton from 
the fields of that state to the looms of Massachusetts, its own road forming a 
section in the line of transportation. The question is upon its liability for 
cotton burned before reaching Evansville, and being received upon its own 
line. 1. The bill of lading creating the contract contained the provision that 
“ Upon arrival at Evansville, and delivery of the property above described and 
consigned, they [the company] will receive and forward said property to destin- 
ation, upon the following conditions: That the shipper, owner and consignee 
do hereby release the said Evansville & Crawfordsville R. R. Co., and the 
boats and railroads with which they connect, from the acts of Providence, or 
from damage and loss by fire, or other casualty while in depots or places of 
trans-shipment; also, damage or delays by unavoidable accidents; also, loss 
by fire, collision or dangers of navigation,” etc. The mills company argued, 
that as the cotton had not reached Evansville this condition of exemption for 
loss by fire did not attach, and that the railroad company is liable as common 
carrier, The court, however, calls attention to the wording of the rest of the 
bill of lading, which begins: ‘‘ Evansville & Crawfordsville R. R. Co., great 
through fast freight route to all points North and East,” etc. ‘ Con- 
tract for through rate,” contains the statement: “This reliable through 
line makes the shipment of cotton and tobacco a specialty, and guar- 
antees quick time and delivery in good order;”’ and concludes: ‘ Through 
rate, $10.25 per bale from Columbus [Miss.] to Boston.” These expres- 
sions show emphatically that the contract covers the cotton during the 
entire period of its transmission; and over the whole route, and this, also, 
would be the general law of the bill of lading, as Columbus was the place of 
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receiving the cotton and Boston the place of delivery. 2. After the exemp 

tion clause first referred to, the bill of lading contains, printed conspicuously 
in red ink, the statement, ‘ Zhe Evansville & Crawfordsville Railroad Com- 
pany will not be liable for loss or damage by fire, from any cause whatever.” 
Then follow further stipulations, viz: ‘‘ All property shipped on this contract 
will be subject to the expense of necessary repairs and re-marking. In the event 
of loss or damage under the provisions of this agreement, the value or cost at the 
point of shipment shall govern the settlement ofthesame, Said property to be 
forwarded immediately after its arrival at Evansville, or as soon thereafter as it is 
ready for shipment, and to be delivered at Boston, Mass., upon the payment 
of the freight and charges herein specified." ‘The court holds that the first 
clause of exemption limits the liability of the railroad company from Evans- 
ville to Boston, while the red ink clause and what follows govern its liability 
generally, and must have been so understood. The exemption of the railroad 
company for liability from loss by fire, covers, therefore, the entire route. 


Practice—Specific Exceptions.—Insurance Co. v. Lea, opinion by 
Waite, Ch. J. This was an action on an insurance policy, the case having 
been submitted to the court below without a jury, under the provisions of the 
act of March sth, 1865 (13 Stat. sor). The general issue was pleaded, and 
it was sipulated that the defendant company might offer any and every matter 
in evidence with the like effect as thought it had been specially pleaded. At the 
end of the bill of exceptions, which embodied all the evidence, and immedi- 
ately preceding the judges's signature, are the words ‘ exceptions allowed,” 
without anything to indicate specially what was excepted to. Several excep- 
tions were entered to rulings upon the admission of testimony, but no one of 
these rulings is assigned for error. It is assigned that the court erred in rul- 
ing upon each and all of four certain points made upon the trial, which are 
stated with the rulings. 1. Three ot these objections involve the determination 
of questions of facts, which were found against the defendant, but the action 
of the circuit court is, to that extent, final, and cannot be reviewed. 2. To 
the other ruling the exception is not special. The words are “‘ exceptions al- 
lowed.” ‘If the exception amounts to anything, it covers the whole record, 
Such a practice never has been and ought not to be sanctioned by this court. 
Exceptions, to be of any avail, must present distinctly and specifically the rul- 
ing objected to. Young v. Martin,8 Wall. 345. A case ought not to be left in 
such a condition after a trial that the defeated party may hunt through the re- 
cords, and if he finds an unsuspected error, attach it to a general exception, 
and thus obtain a reversal of the judgment upon a point that may never have 
been brought to the attention of the court below. Such a result might follow 
if the form.of exception here adopted should be allowed.”” 3. The supreme 
court re-affirms the construction given to the Practice Act of 1865, in Norris 
v. Jackson, 9 Wall. 125, which is as follows: (a.) If the finding be general, 
only such rulings of the court in the progress of the trial can be reviewed as 
are presented by bill of exceptions, or as may arise upon the pleadings. (4.) 
In such case a bill of exceptions cannot be used to bring up the whole testi- 
mony for review any more than in a trial by jury. (c.) That if the parties de- 
sire a review of the law in the case, they must either get the court to make a 
special finding which raises the legal propositions, or they must present to the 
court their propositions of law and require a ruling upon them. (d.) That 
objections to the admission or exclusion of evidence, or to such ruling on the 
propositions of law as the party may ask, must appear by bill of exceptions. 
Cases cited: Bassett v. United States, g Wall. 40; Copelin v. Ins. Co., Id. 467 ; 
Coddington v, Richardson, 10 Wall. 516; Miller v. Life Ins. Co., 12 Wall. 
295; Ins Co, v. Folsom, 18 Wall. 237; Ohio v. Mercy, Id. 552; Cooper v. 
Omohundro, 19 Wall. 69; Crews v. Brewer, Id. 70. 


Patent—What is Patentable.—Rubber Tip Pencil Co. v. Howard, 
opinion by Waite, Ch. J. A patent may be obtained for a new or useful ar- 
ticle, machine, manufacture, or composition of matter, or any new and useful 
improvement thereof. An idea of itself is not patentable, but a new device 
by which it may be made practically usetul, is. The court held that nothing 
was taken by a patent upon a cap or rubber head for lead-pencils, indefinite 
as to its external form or the shape of the socket, the elasticity and erasive 
character of the material being well known, and there being nothing left but 
the idea that a piece of rubber closely fitted toa pencil by reason of its elastic 
quality, would be convenient as an eraser. 


Practice—Jurisdiction of United States Supreme Court.—Par- 
cels v, Johnson, opinion by Waite, Ch. J. Asa resort for litigants in state 
courts, the Supreme Court of the United States can issue writs of error to re- 
examine only the last judgment or decree that the state courts can give ina 
Suit until that judgment or decree is reversed or set aside. The power of the 
State courts must be exhausted before that of the supreme court is called into 
action, More v. Robbins, 18 Wall. 588; St. Clair Co. v. Lovingston, Ibid. 
628; Tracy v, Holcombe, 24 How. 426; Pepper v. Dunlap, 5 How. 51; 
Brown v. Union Bank, 4 How. 465. 








Practice—Objections Must be Raised Below—Lien of Judgment- 
Creditor Upon Bankrupt’s Estate.—Mays v. Fritton, opinion by Mr. 
Justice Hunt. This wasa dispute in the state courts as to the distribution of 
the residuum after mortgage foreclosure. It was awarded by an auditor to 
the holder of ajudgment-lien upon the property sold, whereupon the assignees 
in bankruptcy ofthe former owner, appealed to the supreme court of the state, 
and it affirmed the award. They now bring it to the federal supreme court, 
alleging that the jurisdiction of the state courts ended when it appeared that 
bankruptcy proceedings were pending. The question of jurisdiction was not 
raised below, the assignees, on the contrary, submitting to two different tri- 
bunals the question of the title to the fund. 1. To be available in the supreme 
court,an objection must have been taken below : otherwise it will not be heard, 
[See also Scott v. Kelley, sugra.] 2. Whether the holder of the judgment 
lien could retain the fund, depends upon ? 35 of the bankrupt act. To author- 
ize the assignee to recover the property under this section, he must not only 
establish the act of the bankrupt of which he complains, but also that it was 
done with a view to give a preference over other creditors, and that the other 
party to the transaction had reasonable cause to believe that such person was 
insolvent. For a full discussion of the law on this general subject, see Wil- 
son v, City Bank, 17 Wall. 473; Bump on Bankruptcy, 532-42, 547. 3. The 
necessary facts having been found against the assignee, and the evidence not 
being before the supreme court, the jury's verdict in favor of the holder of the 
judgment-lien must be assumed to be right. The statute assumes that there 
may be cases where the various acts of conveyance and disposition may be 
made, which would not amount to giving a preference. 


Removal Act of 1866—Transfer of a Cause as to One of Sev- 
eral Joint Parties.—Gardner v. Brown, opinion by Waite, Ch. J, 1. A 
cause cannot be transferred, as to one of several parties defendant, from a 
state to a federal court, unless there could be a final determination of it, so far 
as concerned him, without the presence of the other defendants as parties, 

2 Where an administrator made the trustee of his intestate, co-defendant 
in foreclosure with one who had executed to said trustee a mortgage to secure 
the payment of a debt due the intestate, the administrator's purpose being to 
reach the property in his hands as trustee and subject it through the power of 
the chancery court to the payment of the debt; and on motion of the mort- 
gagor, the cause was transferred as to himself from the state to the federal 
circuit court, the circuit court was right in refusing to entertain jurisdiction, 
A foreclosure by the sale of land requires the presence of the party holding 
the legal title, and this was in the trustee, the mortgagor holding only the 
equitable title. Since the cause was not removable as to the trustee (Coal 
Co, v. Blatchford, 11 Wall. 172), it could not be removed as to the mortgagor 
alone. 








Notes and Queries. 
I. STATE AND FEDERAL ATTACHMENTS—THE COMITY OF COURTS. 


TOPEKA, Kansas, Feb. 8th, 1875. 

EDITORS CENTRAL LAW JOURNAL :—A very interesting question was re- 
cently before our state court at this place, and I believe it will be very grati 
fying tothe profession, generally, if some judge or lawyer familiar with ques 
tions of federal jurisdietion would give your readers his views upon the sub 
ject. Several actions for the recovery of money were commenced against W, 
in our state court, in which attachments issued to the sheriff, and were by him 
duly levied upon defendant's personal property, which still remains in the 
possession of that officer. Meantime, B. commenced an action against W. 
in our United States Circuit Court for the recovery of money, in which, also, 
an attachment issued to the U. S. Marshal, who could not levy the same on 
said personal property, it being in the hands of the sheriff, as above stated. 
B. makes application to our state court, for permission to the marshal to levy 
his attachment, subject to the several attachments already levied by the 
sheriff, possession of the property to remain in the sheriff. The court denied 
the application, but intimated that it had authority, in its discretion, to grant it, 

The question is novel, the books furnishing no precedent for such an appli- 
cation of which I have any knowledge. The proceeding seems to suggest 
several questions: Is this comity of courts a mere judicial courtesy, governed 
by the will of a judge solely, orisit a rule prescribed by law, which courts are 
bound to recognize and enforce, and, if the latter, may the court exercise a 
sound discretion in the matter? Is ita right so personal to the court, that the 
latter may waive it at all, especially against the objections of the attaching 
creditors in the state court? The permission being granted by the court (if 
rightfully that could be done), what is the legal effect of the marshal’s levy ? 
Could a subsequent attachment issuing out of the state court be levied by the 
sheriff on the same property? If it could, would it have priority over the 
marshal's levy, and in case of dispute, would it be the province of the state 
or the federal court to determine the priority? If both have jurisdiction for 
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that purpose, how is a conflict to be settled? The right of the state court to 
grant the marshal permission to make such levy, carries with it rights re- 
specting the levy of the marshal’s attachment, which did not otherwise exist, 
or else the granting of such permission is absurd. If it does give rights, in 
case of controversy concerning them, is it the province of the state or federal 
court to determine such controversy, and if both have jurisdiction for that 
purpose, what shall be done in case of a conflict ? 
Very respectfully your obedient servant, R. 
II, REMEDY TO RECOVER LEGACY, 

VAN BUREN, Ark., Jan. 24, 1875. 
EDITORS CENTRAL LAW JOURNAL :—A. dies having provided by will for 
B. as follows: ‘I further desire that my ferry shall be rented out and the 
sum of $50 to be paid annually to the mother of B., to be used in his support 
and education until he arrives at the age of twenty-one years,” The adminis- 
trator of A. procures an order of the probate court and sells the terry to C. 
Will regularly probated, and administration having proceeded for several 
years prior tosale. Nothing said at time of sale to C. about the provision of 
will above referred to. The administrator had rented the ferry for several 
years, and collected rent, but has never paid one dollar to B or his mother. 
How must B, proceed to recover his legacy? Can he sue without the mother? 
Can he sue at all until he is twenty-one years old? Can he subject the ferry 
property to the continuous payment of his legacy? If so, by what process ? 

Please cite authorities, and much oblige, G. W. 
* [We request answers from our reader to the above two queries.—Eds. 


Cc. L. J.J 
111. A LEGAL CONUNDRUM. 


A correspondent sends to the publishers of this journal the following con- 
undrum: In what manner could a vendor of land hold an estate in his own 
right, so that he could make a perfect title in fee simple by deed, when, at the 
same time, no estate could pass from him by descent or devise? There is no 
“catch” nor pun in this ; it is a straight-forward legal question. Its solution 
is to be found in ? 158 of the Int. Rev. Law, now repealed, in which it is en- 
acted that ‘any instrument, document, or paper."’ * * * (necessary to 
be stamped, and fraudulently left unstamped), “ shall be deemed invalid and 
of no effect; provided that the title of a purchaser of land, by deed duly 
stamped, shall not be defeated or affected by the want of a proper stamp on 
any deed conveying said land by any person from, through, or under whom, 
his grantor claims or holds title." This was one of the deauties of the stamp 
law that did not have much real law in it. Now, according to this, if A. sells 
land to B. and the deed is fraudulently left unstamped, and B. sells the same 
land to C., C. gets a good title, if his deed is stamped, when, at the same 
time, if B. had died, no estate would have passed to his heirs or devisees, be- 
cause his deed was invalid, and conveyed him no title. Or the question can 
be put in a shorter form ‘‘ How could a vendor of lands convey an estate 
which he never possessed ?”’ 


IV, ANOTHER STATUTORY CURIOSITY, 

EDITORS CENTRAL LAW JOURNAL :—Permit me to hand you the inclosed 
literal transcript of act 40, session laws of Michigan, of 1857, which serves as 
a good example of what is liable to be done during the closing busy days of a 
legislative session. ‘This act, I am credibly informed, was put through by an 
attorney as a legislative joke, simply to show what cou/d be done during the 
last of a session. A comparison of the title of the act and section 3 renders 
any further comment unnecessary. Yours, &c., M. 

SESSION LAWS OF MICHIGAN, 1857, p. 42. (ACT No. 40.) 

AN act fo abolish the office of district attorney for the Upper Peninsula, and 
provide for the election of prosecuting attorneys of the several counties 
therein, 

Section 1. The people of the state of Michigan enact, At the election to be 
held in said Upper Peninsula on the last Tuesday of September, in the year 
eighteen hundred and fifty-seven, and every two years thereafter, a prosecuting 
attorney for each organized county of said Upper Peninsula shall be elected 
by the electors thereof, whose term of office shall commence on the first day 
of January next succeeding his election ; and said prosecuting attorney shall 
have all the rights, powers and duties of prosecuting attorneys under the gen- 
eral laws of this state. , 

Sec. 2. The election for said prosecuting attorneys shall be notified, con- 
ducted, canvassed, certified and recorded, and the result thereof notified and 

- transmitted in all respects, as near as may be, in conformity with the provi- 
sions of the statutes of this state, applicable to the election of county officers, 
except that the county canvass shall be on the second Tuesday next following 
the election ; and any and each of the prosecuting attorneys elected as afore- 
said shall be subject to all provisions of law relative to prosecuting attorneys 
in this state. 

Sec.3. The office of district attorney for the Upper Peninsula shall remain, 
and nothing contained in this act shall impair the duties of the office. 





Book Notice. 


FISHER'’S PATENT CASES. Vol. 6. Robert Clark & Co.: Cincinnati, Ohio, 

1874. 

This volume, uniform in appearance and equal in value to its predecessors, 
was commenced and partly completed by the late lamented Hon. S. S. Fisher, 
before his melancholy death by drowning in August, 1874. It fitly contains an 
excellent likeness, anda short biographical sketch of Mr. Fisher. The volume 
was continued and completed by John E. Hatch and Robt. H. Parkinson, 
Esquires, under an arrangement made by Mr. Fisher ; and it is evident that 
the editorial work on this volume has been done in an excellent manner, The 
cases, when necessary, are illustrated by diagrams. These are the handsomest 
and best patent reports ever published in any country, and are absolutely 
necessary to the investigation and understanding of cases arising on Letters 
Patent for inventions granted by the United States. J. F.D. 








Briefs. 


[Members of the profession who send us briefs for notice will confer a great 
favor by giving their address, and by enclosing a brief statement of the points 
argued, This will save us much labor, avoid the danger of our making mis- 
takes, and render it possible for us to notice briefs when we might not other 
wise have time to do so. As it is sometimes convenient for us to cut extracts 
out of briefs, and as we desire to preserve all good ones for binding, we 
should take it as a favor if those who send us briefs would enclose two 
copies.— Ed. C. L. J.] 


Recission—False Representations—Specific Performance.—Wal- 
ton v. Sledge, Supreme Court of Mississippi. Abstract and brief of L.Q.C, 
Lamar, for Walton, pp. 28. Walton, administrator of the estate of his de- 
ceased wife, obtains judgments against A.and B for $10.000, which being 
prior in date to other large judgments, constituted a paramount lien upon their 
property. Two lots, part of this property, were knocked off to Walton for 
$5,300, which was credited on the execution. Relying upon representations 
“made to him by one Sledge, Walton transfers these judgments and one of the 
lots to said Sledge. Now complainant avers that the representations made 
to him were false, and asks that the contract be set aside on that account, 
and also because the judgments were properly belonging to the estate of de- 
ceased wife of complainant (which estate is still in course of administration); 
and because the transfer of the same by Walton, without an order of the 
court, was illegal and void. Mr. Lamar has carefully collated the decisions 
upon the point whether a misrepresentation of material facts, irrespective of 
the intention of the party, invalidates the contract, and shows that this doc- 
trine has long been firmly established in this country, and that it is also the 
law of England. Respondent in this case filed a cross-bill denying fraud and 
illegality and praying for the aid of the court to enforce the contract. Mr. 
Lamar also shows by numerous well-considered cases, that courts of equity 
will not decree specific performance of contracts unless the contract was rea- 


sonable and fair in every particular, even though good inlaw. [Address 
Lamar & Mayes, Oxford, Miss.] 
Constitutional Law—Ordinance Requiring Saloons to be 


Closed on Sunday.—The State v. Martin Ludwig, Supreme Court of 
Minnesota. Brief for the state by A. N. Merrick. This case has been de- 
cided by the supreme court in accordance with the positions taken in this 
brief. The following is a syllabus of the opinion: ‘ An ordinance of a city 
passed pursuant to a power conferred upon it by its charter, requiring that 
every saloon and restaurant, and the bar of every tavern, inn, or other place 
where liquors are sold by the glass, or drink, shall be closed during every 
Sunday, and upon every day of a general or city election, provided no per- 
son holding a license under the provisions of the ordinance shall sell for 
money or in any manner dispose of any spirituous or fermented liquors, or 
malt beverages, within the city limits of such city, on any Sunday, or day of 
a general or city election, and providing that any person guilty.of violating 
any of the provisions of the ordinance shall, upon conviction thereof, be pun- 
ished by a fine not exceeding twenty-five dollars and the costs of the prosecu- 
tion, and may be imprisoned until such fine be paid, not exceeding, however, 
thirty days, etc., is not in conflict with section 16, article 1, of the constitution 
of the state, nor repugnant to section 19, chapter 100 of the general statutes, 
The legislature may authorize a municipal government to impose new and ad- 
ditional penalties for acts already forced by the laws of the state. [Address 
A. N. Merrick, Esq., Minneapolis, Minn.] 








Summary of Our Legal Exchanges. 
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Charging a Married Woman’s Separate Estate in Equity.— 
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Leg. News, 122.] " This case illustrates in a striking degree the nonsense of 
keeping up a distinction between law and equity. The court hold that the 
mere circumstance that a married woman endorses her husband's note, with- 
out more, will not warrant a court of equity in subjecting her separate estate 
to the payment thereof; because in Illinois the separate estate of a married 
woman is a /ega/ estate ; and hence any contract she may make in regard to 
it renders her liable therefor at law. The court say: ‘ Under our laws she 
may contract in reference to her separate property the same as a femme sole, 
and this fact excludes the idea she may contract in any other manner, and 
especially where the separate estate is a legal and not simply an equitable one, 
The mere fact a femme sole contracts indebtedness in writing or by verbal en- 
gagements, creates no special charge upon her property, real or personal, as 
will constitute grounds of equitable relief. It is a legal liability to be enforced 
in the law courts. * * * The estate alleged to belong to appellant is a legal one, 
and whatever contracts she may make in regard to it,she is liable therefor at law. 
But no contract is proven in relation to her separate property, and it seems to 
us most illogical to hold, by the mere execution of a single bill or note which 
contains no reference whatever to her separate estate, she directly, or even by 
implication intended to make the debt a charge upon it. The conclusion we 
have reached, and we think it is sustained by reason and authority, is that to 
render the separate estate of a married woman liable, the debt must have been 
contracted in regard to it or for her own benefit on the credit of her own 
separate property, or where by some appropriate instrument executed by her 
with a view to make the debt a specific charge upon it. A general engage- 
ment to pay adebt contracted by a single bill or note having no reference to 
her separate property, will create no such charge upon it as can be enforced 
by a court of equity. Such was the case at bar. The liability sought to be 
enforced arose out of the fact the appellant endorsed the note given by her 
husband in payment of his own indebtedness, It is silent as to the separate 
estate of the wife, and it would be making an agreement for the parties which 
they never contemplated making for themselves, to construe the note into a 
contract to pay out of a particular property.” 

This language seems to us very illogical. If the wife did not intend 
to charge her separate, what did she intend? If her endorsement of her hus- 
band's note created a valid obligation on her part, how is this obligation to be 
satisfied except out of her separate estate? What estate has a married woman 
in Illinois except her separate estate? If the court intended to convey the 
idea that the plaintiff could obtain a judgment against the female defendant 
at law and levy his execution on her separate estate, and could not invoke the 
aid of a court of equity, because it had a legal remedy, why did it not say so, 
instead of quoting and relying on Yale v. Dederer, 18 N. Y. 250, 24 Ib. 450, 
and Willard v. Eastham, 15 Gray, 28, which hold that such a contract cannot be 
enforced at law because it is void at law? Upon the whole, this is to us a very 
unsatisfactory opinion. 

CHICAGO LEGAL NEWS, JAN, 23. 


Negligence by Attorney--Trustee buying at his Own Sale.--Marsh 
v.Whitmore, Supreme Court of the United States, October term, 1874, opinion 
by Mr. Justice Field. [7 Chi. Leg. News, 137.] This is one of those barren 
and unsatisfactory chancery cases which involves little more than a dis- 
cussion of the evidence. Inthe course of the discussion the learned justice 
says that, as justly observed by the learned district judge who presided in 
the circuit court on the trial of this case, an attorney cannot be charged with 
negligence when he accepts as a correct exposition of the law a solemn deci- 
sion of the supreme court of the state."" He also reiterates the familiar prin- 
ciple that a trustee cannot purchase at his own sale; but says that in this case 
theScestui gui trust has acquiesced in it; or if he has not, his failing to bring his 
suit for twelve years, is such laches as will prevent a court of equity from 
listening to his demand. On this subject he says: ‘“ At any rate the claim 
now presented is a stale one. The complainant does not set forth specifi- 
cally any grounds which could have constituted impediments to an earlier 
prosecution of his suit. He does not even inform us when he first became 
acquainted with his supposed wrongs. His language is that he was not aware 
of the purchase by the defendant util /ately—language altogether too vague 
to invoke the aid of a court of equity. The party, says this court, in Badger 
v. Badger, 2 Wallace, 95, citing from previous decisions, who appeals to the 
conscience of the chancellor in support of a claim, where there has been 
laches in prosecuting it, or long acquiescence in the assertion of rights, 

Should set forth in his bill specifically what were the impediments to an ear- 
lier presecution of his claim ; how he came to be so ignorant of his rights, and 
the means used by the respondent to fraudulently keep him in ignorance ; and 
how and when he first came to a knowledge of the matters alleged in his bill; 
otherwise the chancellor may justly refuse to consider his case, on his own 
showing, without inquiring whether there is a demurrer or formal plea of the 
Statute of limitations contained in the answer.’ The reasons here stated 
apply to the present case, and justify the decree of the circuit court dismissing 
complainant's bill; which is, therefore, affirmed.” 





Bastardy—Quantum of Proof.—McFarland v. The People, Supreme 
Court of Illinois, September 30, 1874, opinion by Scholfield, J. [7 Chi. Leg. 
News, 138.] In this case, which was a prosecution for bastardy, there was on 
the trial in the court below a direct conflict between the testimony of the 
prosecutrix and that of the defendant. She swearing positively to his guilt, and 
he as positively denying that he had at any time had illicit sexual intercourse 
with her. Her testimony was in part corroborated by circumstances proved 
by other witnesses, and he proved by other witnesses that about the time the 
child must have been begotten, she had illicit sexual intercourse with other 
men. The court, at the instance of the prosecution, gave among others, the 
following instruction to the jury: “ 4th. The court instructs the jury that the 
tistimony of the complaining witness is peculiarly appropriate for the consid- 
eration of the jury, and her evidence with respect to the time of conception is 
entitled to greater weight than any other person.” 


The court also refused the following instruction: ‘‘ That in this case, both 
the mother of the child and the defendant are competant witnesses, and if 
one swears that defendant is the father of the child, and the other that he 
is not, then, if they are of equal credibility, the one offsets the other, and 
unless from evidence given by other witnesses for the people, or circumstances 
proven give the preponderance for the plaintiff, your verdict should be for 
the defendant."" Both of these rulings were held erroneous. Jones v. Peo- 
ple,53 Ill. 367, distinguished, and People v. Starr, 50 lll. 52, cited. 


Negligence by Railroad Company—Injury to Child by Un- 
guarded and Unfastened Turntable.—Keffe v. Milwaukee and St. 
Paul Railroad Co., Supreme Court of Minnesota, opinion by Young, J.. [7 
Chi. Leg. News, 139.] This is a very important case, involving the broad 
question within what bounds one person is permitted to use his property with- 
out reference to the injuries which may happen to others. The Legal News 
prints only the opinion and a syllabus. We regard the case as of so much 
importance that we have taken pains to procure a separate statement showing 
the manner in which the question arose on the pleadings, which, together with 
the able and elaborate opinion of the court below (taking opposite views from 
the supreme court), we shall hereafter publish. The following is the syllabus 
in the Legal News: In an action by this plaintiff to recover $15,000 damages 
for a personal injury caused by the defendant's negligence and improper con- 
duct, in allowing a ‘‘turn-table”’ of defendant's, situated on its lands in a 
public place, to be and remain unfastened, and in no way fenced or guarded ; 
and in permitting many children to turn and play upon and with the said turn- 
table, by which use, plaintiff, a child seven years of age, lost one of his legs, 
and was otherwise greatly injured: He/d, upon such a state of facts, the 
plaintiff, upon proof, was entitled to recover, and it was error for the court bce 
low to render judgment in favor of the defendant upon the pleadings. Also, 
held: That the plaintiff occupied a very different position from that of a 
mere voluntary transgressor upon the defendant's property ; and that when 
defendant sets before young children a temptation which it has reason 
to believe will lead them into danger, it must use ordinary care to protect them 
from harm. What would be a proper care is for the jury to decide, 


CHICAGO LEGAL NEWS, JANUARY 30. 


Writ of Error from U. 8. Supreme Court to State Supreme Court. 
—Parcels v. Johnson, Supreme Court of the United States, opinion by Mr, 
Chief Justice Waite. The opinion in this case is very brief, and is as follows : 
This writ of error is dismissed, upon the authority of Moore v. Robbins, 18 
Wall. 588; St. Clair Co. v. Lovingston, 18 Wall. 628; Tracy v. Holcombe, 
24 How. 51; Brown v. Union Bank, 4 How 456. 

A writ of error can only issue from this court to the highest court of a state 
for a review of the final judgment or decree of that court in asuit. In other 
words, it is only the last judgment or the last decree which the state courts can 
give in a suit, until that judgment or decree is set aside or reversed, that this 
court can, even in a prescribed case, bring here for re-examination. The judg- 
ment of the Supreme Court of Missouri, brought up in this case, is one o¢ 
reversal only, and remanding the suit to the inferior court for further proceedt 
ings, in accordance with the opinion delivered and filed. The cause was sen- 
back, therefore, for a new trial or a new hearing. Upon such trial or hearing 
the inferior court can proceed torender a judgment not inconsistent with the 
opinion, and that judgment may, in its turn, be taken to the supreme court for 
examination, From the record, it appears that one of the defences set up in the 
answer, to wit: that which was based upon the implied acceptance of one-third 
of the proceeds of the guardian's sale in lieu of dower in the land, was not 
proven. On a new trial that proof may be supplied, and a judgment rendered 
thereon satisfactory to the now complaining party. In that manner the pres- 
ent supposed federal question may be put out of the case. So, too, the pres- 
ent pleadings may be amended and a new case made, which will render un- 
necessary the consideration of any question that can give this court jurisdic- 
tion, Thus it is apparent that the parties have not as yet exhausted the power 
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of the state courts in the premises, and until that is done our power cannot be 
called into action. This court must be the last resort of litigants in state courts. 


What Constitutes Fraud and Circumvention in Obtaining the 
Execution of a Note.—Falsus in uno falsus in omnibus.—Homes v. Hale, 
Supreme Court of Illinois, Jan. 16, 1875, opinion by Scholfield, J. [7 Chi. Leg. 
News, 147.] This was a suit ona promissory note, payable “ on the first day of 
September, 1871, or before, if made out of the sale of J. B. Drake’s Lorse- 
rake or hay carrier.” The defence was that the agreement was that noth- 
ing should be paid unless made out of the sale of the said horse-rake or hay 
carrier, and that the making or execution of the note was obtained by fraud 
and circumvention. This case, therefore, resembles Chapman v. Rose, 1 CENT. 
L. J. 242. The court state the rule applicable to such cases, as follows: Al- 
though there may have been fraud and circumvention in the transaction be- 
twen Hale and Drake, and Hale may have been induced to sign the note by 
the false and fraudulent representations of Drake's agents, as to its legal effect, 
and the liability which would thereby be imposed on him, still, if when he 
signed it he was acquainted with its language, or might have been by the ex- 
ercise of ordinary prudence and caution, as against an endorsee, before ma- 
turity and without notice, he is bound. The only question is, was its making or 
execution obtained by fraud or circumvention ? Woods v. Hynes, 1 Scam. 103. 
Mulford v. Shepherd, Id. 583 ; Adams v. Wooldridge, 3 Scam. 255 ; Latham 
v. Smith, 45 Ill. 25 ; Clark v. Johnson, 54 Id. 296. 


2. The circuit judge charged the jury at the instance of the defendant: “ If 
the jury believe from the evidence that Rea, in the presence of Shoyer and 
others, stated to Levi Hale, that if he, Hale, sold nothing, he would be out 
nothing, or words to that effect, while they were negotiating, and that Rea and 
Shoyer positively swear that no such words were spoken in their presence and 
at that time, by any one, and that if you further find from a preponderance of 
the evidence, that Rea did so state at that time, then you are warranted in con- 
sidering this as a strong circumstance touching the credibility of the witnesses, 
Rea and Shoyer.” The court hold that the giving of this instruction was 
error, and say: ‘ All witnesses are liable to be mistaken or misinformed; and 
this may be as to one point, and not as to others. The maxim /a/sus in uno, 
Jalsus in omnibus, has never been applied to cases where it does not appear 
that the witness has willfully and knowingly testified falsely. City of Chicago 
v. Smith, 48 Ill. 108. If the jury believed, from the evidence, that Shoyer 
and Rea testified wholly or in part, falsely, it was their duty to disregard so 
much of their evidence as was shown to be false; but they should have been 
left perfectly free to determine the effect to be given to their evidence when 
considered in connection with all the evidence in the case.” 


Louisiana State Railroud Bonds.—State of Louisiana v. Clinton, 
Auditor, e¢# a/., Superior District Court of New Orleans, January 23, 1875, 
opinion by Hawkins, J. [7 Chi. Leg. News, 150.] By act No. 26 of 1869, the 
R. R. Co was under obligation to complete a section of 40 miles of the main 
line of its road to Texas, west of the Mississippi river, and lay the rails thereon 
within twelve months, and the whole road within three years from the survey 
and location ; on compliance with the conditions the state was to guarantee 
the payment of its second mortgage bonds to the extent of $12,500 per mile. 
By act No. 95, approved April 20, 1871, on the release by the company of 
this obligation of the state to guarantee the bonds on the branch of the road 
from Vermillionville to Shreveport, the state was to subscribe for 25,000 shares 
of the stock of the company, and to issue its bonds to the extent of $2,500,000, 
with 8 per cent. interest coupons for forty years, this in lieu of its obligation 
to guarantee bonds of alike amount. Thetime forthe completion of the first 
section of 40 miles having expired prior to the passage of the act No. 95 of 
1871, it was held that there was no subsisting obligation of thestate to guaran- 
tee the second mortgage bonds of the company ; and the people having, in 
November 1870, adopted an amendment to the constitution limiting the state 
debt to $25,000,000, and that limit having been reached and exceeded at the 
time of the passage of the act No. 95, and the railroad company having failed 
to comply with any of the conditions of the act as to commencement or com- 
pletion of the road, the bonds were stricken with nullity at their birth. Hedd, 
that third holders of this class of obligations stand precisely on the same 
grounds as the first holder or original payee. 


Arbitration between Members of Corporation under By-Laws. 
—Sonnerborn v. Mina, Supreme Court of New York, first department, general 
term, October, 1874, opinion by Brady, J. [7 Chi. Leg. News, 151.] When 
members of a corporation which, by its charter, is authorized to settle disputes 
between its members, submit their differences to a committee duly elected in 
pursuance of the by-laws, they cannot obtain the interference of the court to set 
aside the action of the committee on the ground of certain irregularities in the 
mode of hearing the case, unless they were a departure from the usual course 
of the committee. Cases cited: Howard v. Sexton, 1 Denio, 440; Browne 
ing v. Wheeler, 24 Wall, 257; Howard v, Sexton, 4 Coms, 157]. 








Legal News and Notes. 


—A CORRESPONDENT in Kansas, writes that Judge Bliss’ counter-claim, 
enquiry (1 CENT. L. J. 615), is answered in Butler v. Raulsback, 8 Kan. 668. 


—THE New York Herald publishes ‘General Washington Dispatches,” 
We thought the General ceased writing dispatches some years since, 


—IN the case of Reese, the polygamist, whose first wife sued for a divorce 
and alimony, it has been ordered by Judge McKean that the defendant pay 
the attorney's fees of $1,500, and $2,000 alimony per year from the time of filing 
the complaint, pending final decision by the court. : 

-A NORTHERN lady, lately deceased, left Major Thomas G. Jones, of 
Montgomery, Alabama, a legacy of $500 for the great service done in the 
cause of peace and good will between the North and South, by his confederate 
memorial oration delivered at Montgomery last May. Major Jones is re- 
porter of the decisions of the Supreme Court of Alabama. 

—THE RIGHT TO THROW BOUQUETS TO ACTRESSES.—The Liverpool Post 
states that an action involving the question of the right to throw bouquets to 
actresses is about to be brought against the manager of a Liverpool theatre, 
An elderly gentlemen almost nightly for some time took his place in the stalls, 
prepared with boquets, and threw them with great regularity to certain ac- 
tresses at certain pvints of the performance, sometimes rising on their accep- 
tance of the nosegays and acknowledging the honour by profound obeisances, 
The manager at length interfered, and legal proceedings are threatened, 


—HOn. SAMUEL J. R. MCMILLAN, the United States senator elect from 
Minnesota, is a native of Pennsylvania. He was born in 1825, received his 
education under Dr. Bruce, graduating at Duquesne College in 1845, studied 
law with Hon. Charles Shaler and Hon. A. W. Loomis, was admitted to the 
bar from the office of the latter in 1849, and commenced the practice of law 
in Pittsburgh, In 185x he removed to Minnesota and resumed the practice of 
his profession in the Stillwater district; was there elected and served for two 
terms as judge of the district court ; from thence he was elevated to a justice- 
ship of the state supreme court; in 1871, was commissioned as chief justice 
for the unexpired portion of the term; at the general election in 1874 was 
elected chief justice for a full term, and a few days ago, when engaged in ac- 
tive discharge of the duties of that office, was chosen a senator of the United 
States. 

—UsurY LAws.—At various times the question of a repeal of usury laws 
has been agitated in the various states, and in some of them there has been 
at times very flattering hopes for an abolition of an ancient device, which has 
proven very inimical in numerous instances to business enterprise. The prin- 
cipal advocates of the perpetuation of the usury laws have been the farming 
classes, which have essayed thus to protect borrowers who confess business 
incapacity, in the implied inability to protect themselves, All legal restrictions 
as to the rate of interest were abelished in England as long since as 1839, but in 
other European countries the rate per cent. is established by law, and the di- 
versity is fully as great as in the different states of the Union. It would cer- 
tainly seem be a valid proposition that the rate of interest should be in pro- 
portion to the duration of the loan, or higher or lower in the direct proportion 
to the risk, to compensate properly for the risk. It is altogether at the option 
of each borrower, and it seems the hight of “‘ unwisdom " to hamper the hands 
of many in the guardianship of a few classes of the community. The laws of 
the various states, according to Mr. Medill, of the Chicago Tribune, stands in 
this wise on the subject of usury : 

Forfeiture of all interest—Alabama, Connecticut, District of Columbia, 
Florida, Illinois, Kansas, Kentucky, Louisiana, Missouri, Nebraska, New 
Jersey, North Carolina, Rhode Island, South Carolina, Tennessee, Wisconsin; 

Forfeiture of interest in excess of legal rate—Dakota, Indiana, loway 
Maine, Maryland, Michigan, Ohio, Pennsylvania, Vermont, West Virginia. 

Forfeiture of all rights under the contract—Arkansas, Delaware, New York, 
Virginia. 

No legal restrictions—California, Colorado, Massachusetts, Mississippi 
Nevada, New Mexico, Oregon, Texas, Utah, Georgia. 

Mr. Medill also gives the following useful information: ‘ The abolition of 
the usury laws in Great Brittian, required thirty-five years of agitation. It is 
satisfactory to note that all the agitation in this country tends undeviatingly 
in the direction that good sense and political economy, which is nothing but 
industrial good sense generalized, long since pointed out as the true way. It 
is safe to predict the ultimate disappearance of restrictions on interest and an 
untrammeled era of free trade money. In Europe, outside of England, the 
diversity in the usury law is as great as between the United States Spain 
and Austria enforce penalties almost as severe as New York. France, 
Norway, Sweden and Denmark confiscate the excess of interest over the 
legal rate. In England alone is money lending free.""—[ Zhe Commercial 
Gazette. 
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